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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  225 

Summer  Food  Service  Program: 
Reorganization  and  Minor  Revisions 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

action:  Proposed  rule. 

summary:  This  rulemaking  is  a  complete 
reorganization  of  7  CFR  Part  225,  the 
rules  governing  the  Summer  Food 
Service  Program  (SFSP).  This  revision  is 
intended  to  resolve  any  ambiguities  or 
inconsistencies  in  the  regulations; 
eliminate  unnecessary,  duplicative,  and 
obsolete  provisions;  and  clarify  the 
regulations’  language,  style,  and 
organization  so  that  Part  225  is  more 
easily  understood.  In  addition,  this 
rulemaking  includes  one  change 
mandated  by  the  Hunger  Prevention  Act 
of  1988  (Pub.  L.  100-435) — making  public 
or  private  nonprofit  colleges  and 
universities  participating  in  the  National 
Youth  Sports  Program  eligible  to  apply 
for  Program  sponsorship.  Finally,  this 
rulemaking  also  proposes  several 
discretionary  changes  to  the  regulations 
which  are  discussed  in  detail  in  the 
following  preamble.  These  changes  are 
being  proposed  to  clarify  the  intent  of 
the  Part  225  regulations  and  to  improve 
program  accountability  and 
management. 

dates:  To  be  assured  of  consideration, 
comments  must  be  postmarked  on  or 
before  December  30, 1988. 
address:  Comments  should  be 
addressed  to  Mr.  Robert  Eadie,  Chief, 
Policy  and  Program  Development 
Branch,  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  United  States 
Department  of  Agriculture,  3101  Park 
Center  Drive,  Room  509,  Alexandria, 
Virginia  22302.  All  written  submissions 
will  be  available  for  public  inspection  at 
this  location  Monday  through  Friday, 

8:30  a.m.-5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Eadie  or  Mr.  James  C. 
O’Donnell  at  the  above  address  or  by 
telephone  at  (703)  756-3620. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  will  net  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
Federal,  State,  or  local  government 
agencies;  and  will  not  have  significant 


adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  has  also  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  Pursuant  to  this  review,  Ms.  Anna 
Kondratas,  the  Administrator  of  the 
Food  and  Nutrition  Service,  has  certified 
that  this  proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

No  new  reporting  and  recordkeeping 
requirements  are  included  in  this 
proposed  rule,  and  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  is 
therefore  not  required.  This  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.559  and  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  Part 
3015,  Subpart  V,  and  final  rule-related 
notice  published  at  48  FR  29114,  June  24, 
1983). 

Background 

The  SFSP  is  authorized  by  section  13 
of  the  National  School  Lunch  Act  (42 
U.S.C.  1761).  Section  13(g)  of  that  Act 
requires  the  Department  to  issue 
regulations  .or  the  program  each  fiscal 
year.  Comprehensive  program 
regulations  were  last  issued  on  February 
16, 1982  (47  FR  6790).  Since  that  time, 
annual  reissuances  and  other 
amendments  to  the  SFSP  regulations 
have  incorporated  certain  provisions 
mandated  by  law  and  other 
discretionary  changes  intended  to 
clarify  program  requirements  or  improve 
program  management. 

This  year’s  reissuances  of  the  SFSP 
regulations,  which  will  govern  program 
operations  in  1989,  includes  a  complete 
reorganization  of  7  CFR  Part  225.  This 
reorganization  is  being  undertaken  in 
order  to  resolve  any  ambiguities  or 
inconsistencies  in  the  regulations; 
eliminate  unnecessary,  duplicative,  and 
obsolete  provisions;  and  clarify  the 
regulations’  language,  style,  and 
organization  so  that  Part  225  is  more 
easily  understood.  In  addition,  the 
Department  is  proposing  to  change  the 
definition  of  “sponsor"  to  conform  to  the 
terms  of  Pub.  L.  100-435,  the  Hunger 
Prevention  Act  of  1988.  Finally,  the 
Department  is  also  proposing  several 
discretionary  changes  involving  food 
service  management  companies, 
weekend  meal  service,  letter  of  credit 
procedures,  overclaims  against 


sponsors,  administrative  funding 
reviews,  and  other  aspects  of  the 
regulations.  These  changes  are  intended 
to  improve  program  accountability  and 
management. 

I.  Reorganization  of  Part  225 

The  proposed  reorganization  will 
result  in  a  reduction  in  the  number  of 
subparts  in  the  Part  225  regulations  from 
five  to  four,  and  a  reduction  in  the 
number  of  sections  from  twenty-four  to 
twenty.  Subpart  B  of  the  current 
regulations  (“Assistance  to  States”)  has 
been  eliminated  and  the  information 
contained  therein  now  appears  in  the 
revised  subpart  on  State  agency 
provisions.  Both  Subparts  B  and  C 
(“State  Agency  Provisions”  and 
“Sponsor  and  Site  Provisions”)  have 
been  substantially  re-organized  with 
two  primary  goals  in  mind:  (1)  To 
organize  the  regulations  in  a  roughly 
chronological  order  corresponding  to  the 
annual  cycle  of  activities  undertaken  by 
the  Department,  State  agencies,  and 
sponsors  in  the  SFSP;  and  (2)  to  present 
the  information  in  the  regulations  in  a 
more  logical  fashion,  bringing  together 
all  information  on  the  same  topic  in  the 
same  section  of  the  regulations. 

As  an  example  of  the  first  type  of 
change,  the  section  dealing  with  the 
State  agency’s  management  and 
administration  plan  (MAP)  is  now  the 
first  section  in  Subpart  B.  This  change 
has  been  made  because  submission  and 
approval  of  the  MAP  is  the  prerequisite 
to  all  other  steps  (e.g.,  establishment  of 
a  letter  of  credit  from  program 
payments,  giving  public  notice  of  the 
Program’s  availability,  etc.)  which  occur 
in  each  State  agency's  annual  cycle  of 
SFSP  activities.  As  an  example  of  the 
second  type  of  change,  revised 
§  225.6(a),  which  sets  forth  the  general 
responsibilities  of  State  agencies,  now 
includes  information  which  previously 
appeared  in  three  different  sections  of 
the  regulations. 

It  is,  of  course,  impossible  to  describe 
in  this  preamble  all  of  the  organizational 
changes  made  in  this  proposed 
rulemaking.  Therefore,  a  redesignation 
table  has  been  included  at  the  end  of 
this  preamble  which  lists  both  the 
current  and  revised  location  of  each 
paragraph  in  Part  225.  This  table  should 
provide  readers  with  a  convenient 
overview  of  the  reorganization  and 
enable  them  to  more  easily  locate 
specific  parts  of  the  old  and  new 
regulations. 

Accordingly,  the  Department  proposes 
to  revise  and  reorganize  Part  225. 
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II.  Mandatory  Change  to  Part  225 

Section  213  of  the  Hunger  Prevention 
Act  of  1988  (Pub.  L  100-435)  mandated  a 
change  in  the  definition  of  those 
organizations  eligible  to  apply  for  SFSP 
sponsorship.  Since  passage  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  (Pub.  L.  97-35),  private  nonprofit 
organizations  have  not  been  allowed  to 
sponsor  the  SFSP  unless  they  were 
residential  camps  or  school  food 
authorities.  Section  213  of  the  Hunger 
Prevention  Act  allows  private  nonprofit 
colleges  and  universities  to  participate 
in  the  SFSP  provided  that  they  are 
currently  participating  in  the  National 
Youth  Sports  Program  (NYSP)  and  meet 
the  other  requirements  for  Program 
sponsorship. 

Section  213  of  Pub.  L.  100-435  also 
mandated  that  the  Department  conduct 
a  pilot  project  to  assess  the  feasibility  of 
again  allowing  other  types  of  private 
nonprofit  organizations  to  sponsor  the 
SFSP.  The  Department  is  currently 
preparing  to  conduct  the  pilot  project 
mandated  by  the  Hunger  Prevention 
Act. 

Accordingly,  the  Department  proposes 
to  amend  §  225.2  and  current  §  225.18(a) 
[redesignated  §  225.14(b)]  to  allow 
private  colleges  and  universities 
participating  in  the  NYSP  to  be  SFSP 
sponsors. 

III.  Substantive  Changes  to  Part  225 

A.  Food  Service  Management 
Companies 

During  the  past  two  years,  the 
Department  has  received  numerous 
requests  for  clarification  of  several 
aspects  of  the  Part  225  regulations 
pertaining  to  food  service  management 
companies  (FSMCs).  The  questions 
which  have  been  raised  involve:  The 
differences  between  “vended”  and  “self- 
preparation"  sponsors,  especially  in 
regard  to  the  added  administrative 
reimbursement  earned  by  self¬ 
preparation  sponsors;  the  definition  of 
an  FSMC;  the  practical  application  of 
the  regulatory  prohibition  on  contracting 
out  for  the  management  responsibilities 
of  the  program;  whether  colleges  and 
universities  with  year-round  FSMC 
contracts  are  required  to  conduct  new 
procurements  for  their  SFSP  meal 
service;  whether  colleges  and 
universities  acting  as  FSMCs  are  exempt 
from  registration  requirements;  and  the 
form  of  the  bid  and  performance  bonds 
submitted  by  FSMCs.  Although  many  of 
these  questions  overlap  to  some  extent, 
the  following  explanation  of  regulatory 
intent  attempts  to  address  each  topic 
separately. 

1.  Self-preparation  sponsors  and 
payment  of  the  higher  administrative 


reimbursement.  It  has  recently  come  to 
the  Department’s  attention  that  there  is 
a  lack  of  consistency  among 
administering  agencies  in  determining 
when  a  sponsor  is  considered  to  be 
"self-preparation”  and,  therefore, 
eligible  to  receive  a  higher  rate  of 
administrative  reimbursement.  The 
administrative  differential  was 
established  as  a  result  of  section  13(b)(4) 
of  the  National  School  Lunch  Act 
(NSLA).  That  section  of  the  law  required 
the  Department  to  determine  whether 
some  SFSP  sponsors  incurred  higher 
administrative  costs.  The  Department 
determined  that  rural  and  self- 
preparation  sponsors  incur  higher  costs 
related  to  planning,  organizing,  and 
managing  their  SFSP  food  service  and 
that  these  sponsors  should  receive  a 
higher  per  meal  rate  of  administrative 
reimbursement.  In  Fiscal  Year  1988,  the 
administrative  rate  differential 
amounted  to  1.75  cents  per  breakfast, 

2.75  cents  per  lunch  or  supper,  and  1 
cent  per  supplement  served. 

Inconsistencies  in  interpretation  have 
arisen  as  a  result  of  the  wide  range  of 
food  service  options  being  employed  by 
SFSP  sponsors.  While  some  sponsors 
prepare  their  meals  "from  scratch”  on  a 
daily  basis  and  should  clearly  be 
considered  “self-preparation"  sponsors, 
other  food  service  arrangements  are 
more  complex  and  difficult  to 
categorize.  Some  sponsors,  for  example, 
purchase  pre-made  components  of  their 
SFSP  meals  (e.g.,  sandwiches)  from  a 
food  vendor  or  from  an  FSMC  registered 
in  that  State,  therefore  incurring  far 
lower  meal  preparation  costs  than 
sponsors  which  prepare  all  of  their 
meals  “from  scratch".  Other  sponsors 
utilize  FSMC  staff  to  run  their  food 
service  operation  (often  these  are 
schools  contracting  on  a  year-round 
basis  for  management  of  all  the  Child 
Nutrition  Programs)  while  retaining  their 
own  staff  to  actually  prepare  SFSP 
meals.  Other  sponsors  might  contract  for 
all  the  personnel  necessary  to  prepare 
meals,  but  continue  to  have  the  meals 
prepared  in  the  sponsor’s  kitchens. 
Finally,  there  are  those  sponsors  which 
contract  with  a  management  company  to 
run  the  program  and  have  meals 
delivered  to  SFSP  sites  from  the  FSMC’s 
own  food  preparation  facilities.  While 
the  latter  are  clearly  "vended  sponsors", 
the  other  arrangements — purchasing  a 
particular  meal  component,  management 
services,  or  labor  from  a  registered 
FSMC  or  from  a  food  vendor — have 
proven  far  more  difficult  to  define  as 
clearly  “self-preparation”  or  "vended”. 

The  current  definitions  of  “self¬ 
preparation”  and  “food  service 
management  company”  have  not  served 
to  adequately  clarify  the  distinction 


between  “self-preparation”  and 
“vended”  sponsors.  Some  State  agencies 
believe  that  a  sponsor  should  be 
considered  “vended"  as  soon  as  it 
purchases  any  food  from  a  company 
registered  in  the  State  as  an  FSMC. 
Proponents  of  this  view  base  their 
conclusion  on  the  current  definition  of 
“self-preparation”,  which  states  that  the 
sponsor  which  contracts  with  an  FSMC 
“for  the  preparation  of  all  or  a  portion  of 
the  meals"  is  not  a  self-preparation 
sponsor.  However,  other  State  agencies 
believe  that,  as  long  as  the  sponsor  has 
contracted  for  a  component  and  not  for 
the  preparation  of  the  total  meal  (i.e.,  for 
all  of  the  components  of  the  unitized 
meal,  with  or  without  milk),  it  has  not 
contracted  with  a  FSMC,  regardless  of 
whether  the  company  is  registered  to 
serve  as  an  FSMC  to  other  sponsors  in 
the  State.  These  State  agencies  therefore 
believe  that  the  sponsor  contracting  for 
meal  components,  but  not  the  entire 
meal,  may  still  be  considered  to  be  a 
self-preparation  sponsor. 

Much  of  the  confusion  surrounding 
this  issue  can  be  resolved  by  consulting 
the  definitions  of  "operating  costs”  and 
“administrative  costs”  at  §  225.2  of  the 
regulations.  The  former  definition  states 
that  operating  costs  include  the  “(i)  cost 
of  obtaining  food,  (ii)  labor  directly 
involved  in  the  preparation  and  service 
of  food,  (iii)  cost  of  nonfood  supplies, 

(iv)  rental  and  use  allowances  for 
equipment  and  space,  and  (v)  costs  for 
transporting  children  in  rural  areas  to 
feeding  sites  in  rural  areas.  *  *  *  *” 
"Administrative  costs”,  on  the  other 
hand,  are  “costs  incurred  by  a  sponsor 
related  to  planning,  organizing,  and 
managing  a  food  service  under  the 
Program.  *  *  *  *”  Given  these 
definitions,  it  is  clear  that  the 
regulations  contemplate  no  difference  in 
administrative  costs  between  a  sponsor 
preparing  its  meals  from  scratch  and  a 
sponsor  purchasing  a  pre-made  meal 
component  (but  not  the  entire  meal,  with 
or  without  milk)  from  a  commercial  food 
vendor.  Although  these  two  sponsors 
would  likely  incur  different  operating 
costs  (due  to  the  difference  in  the 
amount  of  labor  each  sponsor  uses  to 
prepare  its  meals),  their  administrative 
costs  of  “planning,  organizing,  and 
managing”  the  meal  service  could,  in 
theory,  be  identical.  Both  sponsors 
would  still  be  responsible  for  all  of  the 
administrative  requirements  of  running 
the  Program’s  food  service  operations, 
including  setting  up  delivery  routes, 
procuring  meals,  hiring  and  supervising 
labor,  setting  up  the  meal  production 
line,  adjusting  meal  orders,  and 
monitoring  site  deliveries.  Thus,  both  the 
sponsor  which  prepares  its  meals  “from 
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scratch"  and  the  sponsor  which 
purchases  a  pre-packaged  or  pre-made 
component  from  a  company  registered 
in  the  State  as  an  FSMC  or  from  another 
food  vendor  should  be  considered  “self¬ 
preparation”.  Both  are  therefore  eligible 
to  receive  the  higher  rate  of 
administrative  reimbursement. 

However,  both  the  sponsor  which 
hires  an  FSMC  to  prepare  some  or  all  of 
its  unitized  meals  (i.e.,  the  total  meal, 
with  or  without  milk)  and  the  sponsor 
which  hires  the  FSMC  to  manage  its 
food  service  operations  have  clearly 
lowered  the  cost  of  “planning, 
organizing,  and  managing”  their  food 
service  operation.  As  soon  as  an  FSMC 
begins  to  manage  any  portion  of  the 
sponsor’s  food  service  operation — 
regardless  of  whether  this  involves  the 
management  of  some  or  all  of  the 
unitized  meal  preparation  or  the 
management  of  the  sponsor’s  entire  food 
service  operations — it  has  lessened  the 
sponsor’s  administrative  responsibilities 
and  has  undercut  the  rationale  for 
payment  of  the  higher  administrative 
rate.  Therefore,  sponsors  which  contract 
with  a  company  registered  in  that  State 
as  an  FSMC  for  a  pre-made  component 
(but  not  the  total  meal,  with  or  without 
milk)  may  still  be  considered  self- 
preparation,  whereas  sponsors  which 
contract  with  an  FSMC  for  management 
services  or  for  the  preparation  of  some 
or  all  of  their  unitized  meals  must 
always  be  considered  “vended” 
sponsors. 

Accordingly,  in  order  to  clarify  this 
distinction  in  the  regulations,  the 
Department  proposes  to  amend  the 
definitions  of  “self-preparation  sponsor” 
and  “food  service  management 
company”  and  to  add  a  definition  of 
“vended  sponsor”  at  §  225.2. 

2.  Prohibition  on  contracting  out 
management  responsibilities.  The 
current  definition  of  a  food  service 
management  company  at  §  225.2  states 
that  an  FSMC  is  an  entity  which 
“contracts  with  a  sponsor  to  manage 
any  aspect  of  the  food  service  program". 
At  the  same  time,  current  §  225.16(b) 
[redesignated  $  225.15(a)(3)]  prohibits 
sponsors  from  ”contract[ing]  out  for  the 
management  responsibilities  of  the 
Program  such  as  monitoring,  enforcing 
corrective  action,  or  preparing  Program 
applications."  Some  State  agencies 
believe  that  defining  an  FSMC  as  an 
entity  which  may  “manage  any  aspect  of 
the  food  service  program”  conflicts  with 
the  regulatory  prohibition  on  contracting 
out  the  management  responsibilities  of 
the  Program. 

The  key  words  in  the  current 
definition  of  FSMC,  however,  are  “food 
service”.  These  words  are  intended  to 
limit  the  FSMC's  functions  to  purchasing 


food,  assembling  meals,  delivering 
Program  meals,  or  supervising  these 
functions  for  the  sponsor.  The  other 
“management  responsibilities”  of  the 
Program  intrinsically  belong  to  the 
sponsor  and  cannot  be  delegated  to  a 
contractor  or  any  other  person.  The 
Department  believes  that  part  of  the 
confusion  surrounding  this  distinction 
results  from  the  use  of  the  word 
“program”  after  “food  service”  in  the 
definition  of  FSMC.  Many  people  have 
confused  the  “food  service  program” 
with  the  Summer  Food  Service  Program, 
which  expands  the  potential 
management  duties  of  the  FSMC  far 
beyond  what  was  intended  in  the 
regulations.  In  addition,  the  enumeration 
of  only  three  prohibited  management 
functions  at  current  §  225.16(b)  has  led 
some  administering  agencies  to  believe 
that  any  other  management  functions 
may  be  performed  by  the  FSMC. 

Accordingly,  the  Department  proposes 
to  change  the  word  “program"  to 
“Operations”  in  the  definition  of  FSMC 
at  §  225.2  and  to  describe  more 
completely  the  management  functions 
which  FSMCs  may  not  perform  at 
redesignated  $  225.15. 

3 .  Food  service  management  company 
procurements.  Section  225.16(c)  of  the 
current  regulations  [redesignated 
§  225.6(g)(9)]  exempts  two  types  of 
FSMCs  from  the  annual  requirement  to 
register  with  the  State  agency  in  order  to 
participate  in  the  Program:  schools  or 
school  food  authorities  which  act  as  an 
FSMC;  and  FSMCs  which  have  “an 
exclusive  contract  with  a  school  or 
school  food  authority  for  year-round 
service  (and  no  contracts  with  other 
sponsors)  ******  In  addition, 

§  225.16(d)  of  the  current  regulations 
[redesignated  $  225.15(g)(5)]  states  that 
school  sponsors  with  year-round  FSMC 
contracts  are  not  required  to  comply 
with  the  bid  procedures  mandated  in 
that  paragraph.  These  two  provisions  of 
the  regulations  have  generated  some 
confusion  regarding:  the  applicability  of 
the  competitive  procurement 
requirements  set  forth  at  §  225.17  to 
year-round  contracts  between  school 
sponsors  and  FSMCs;  whether  colleges 
or  universities  with  year-round  FSMC 
contracts  are  also  exempt  from  the  bid 
procedures  specified  at  current 
§  225.16(d);  and  whether  colleges  and 
universities  acting  as  FSMCs  are 
considered  to  be  “schools”  and, 
therefore,  exempt  from  the  registration 
requirements  set  forth  at  current 
§  225.16(c). 

The  language  of  current  §  225.16(d)  is 
intended  to  allow  school  food  authority 
sponsors  with  exclusive  year-round 
FSMC  contracts  to  utilize  those 
contractual  arrangements  for  the  SFSP 


without  having  to  conduct  a  separate 
procurement  for  SFSP  meal  service.  The 
provision  does  not  “exempt”  them  from 
following  the  competitive  procurement 
requirements  set  forth  in  §  225.17  and  7 
CFR  Part  3015  (the  Department’s 
Uniform  Federal  Assistance 
Regulations).  Rather,  SFSP  school 
sponsors  with  year-round  contracts 
have  already  utilized  competitive 
procurement  procedures  in  obtaining  the 
FSMC's  services  for  the  National  School 
Lunch  Program  (NSLP). 

SFSP  sponsors  which  are  colleges  or 
universities  often  enter  into  exclusive 
year-round  contracts  with  an  FSMC,  just 
as  SFSP  school  sponsors  do  prior  to  the 
beginning  of  the  fall  semester.  However, 
public  universities  currently  participate 
in  the  SFSP  as  units  of  State 
government,  and  private  nonprofit 
colleges  or  universities  participating  in 
the  NYSP  will  be  eligible  to  participate 
in  the  1989  SFSP  as  an  entirely  new 
category  of  sponsor.  Thus,  neither  type 
of  sponsor  participates  in  the  SFSP  as  a 
school  sponsor  and  neither  is  exempt 
from  the  bid  procedures  set  forth  at 
current  §  225.16(d),  since  this  exemption 
is  limited  to  SFSP  “sponsors  which  are 
schools  or  school  food  authorities  [and] 
which  have  an  exclusive  contract  with 
food  service  management  companies  for 
year-round  service  *  *  *.” 

It  may,  however,  be  unreasonable  to 
require  college  and  university  sponsors 
to  conduct  a  separate  SFSP  procurement 
as  opposed  to  utilizing  their  year-round 
FSMC  contractor  to  provide  Program 
meals.  The  logic  which  underlies  the 
exemption  for  school  sponsors — that 
they  have  already  followed  the 
competitive  procurement  requirements 
in  entering  into  their  year-round  FSMC 
contract — may  also  be  valid  for  the 
public  and  private  colleges  and 
universities  which  are  eligible  to 
participate  in  the  SFSP.  As  entities  of 
State  government,  public  universities 
and  colleges  are  subject  to  their  own 
State’s  procurement  requirements,  many 
of  which  are  more  stringent  than  the 
procurement  requirements  mandated  in 
Program  and  Departmental  regulations. 
Similarly,  private  colleges  and 
universities  participating  in  the  NYSP 
are  generally  subject  to  State  or  Federal 
procurement  requirements  as  welL  Thus, 
the  Department  is  confident  that 
colieges  and  universities  eligible  to 
participate  in  the  SFSP  are  already 
required  to  follow  competitive 
procurement  requirements  in  obtaining 
their  year-round  FSMC  contracts,  just  as 
school  sponsors  are  under  the  NSLP. 

Accordingly,  the  Department  proposes 
to  amend  the  definition  of  “school  food 
authority”  in  a  way  which  will,  given  the 
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wording  of  current  §  225.16(d) 
[redesignated  §  225.15(g)(5)],  allow 
colleges  and  universities  to  be  exempt 
from  conducting  a  separate  FSMC 
procurement  for  the  SFSP  if  they  already 
have  a  competitive  procured  year-round 
contract  with  an  FSMC.  This  change  will 
also  exempt  colleges  or  universities 
acting  as  food  service  management 
companies  from  the  registration 
requirements  at  current  §  225.16(c) 
[redesignated  §  225.6(g)(9)). 

4.  Performance  and  bid  bonds.  Over 
the  past  several  years,  the  Department 
has  received  repeated  questions 
regarding  the  permissibility  of 
“alternatives”  to  the  bid  and 
performance  bonds  required  of  FSMCs 
at  current  §  225.16  (j)  and  (k)  of  the 
regulations.  Proposed  alternatives  to 
obtaining  a  bond  from  a  company  listed 
in  Treasury  Circular  570  have  included 
certified  checks,  cash,  escrow  accounts, 
or  letters  of  credit  in  an  amount  equal  to 
or  greater  than  the  amount  which  the 
company  would  spend  to  obtain  the  bid 
for  performance  bond. 

None  of  these  alternatives  to 
obtaining  bid  or  performance  bonds  is 
permissible  under  the  SFSP  regulations. 
Unlike  other  bonding  situations,  the 
Department  does  not  require  FSMCs  to 
obtain  bid  or  performance  bonds  solely 
to  provide  a  cash  recourse  in  the  event 
of  default.  Rather,  the  Department’s 
primary  purpose  in  requiring  FSMCs  to 
secure  bonds  is  to  obtain  a  third-party 
review  of  the  company’s  ability  to 
provide  the  required  number  of  meals 
for  the  life  of  the  contract.  It  does  the 
Department  and  the  sponsor  little  good 
to  hold  cash  in  the  amount  of  10  percent 
of  the  contract’s  value  if  the  FSMC 
decides  not  to  fulfill  its  contract  the  day 
before  Program  meal  service  is  to  begin, 
or  decides  to  stop  performing  half-way 
through  the  SFSP.  It  would  likely  be  very 
difficult  for  the  sponsor  to  find  another 
contractor  able  and  willing  to  provide 
the  required  number  of  meals  on  such 
short  notice.  Thus,  if  the  FSMC’s 
intention  and  ability  to  provide  the 
required  meal  service  is  subject  to  a 
third-party  review,  it  minimizes  the 
likelihood  of  the  type  of  default  which 
would  render  it  virtually  impossible  for 
the  sponsor  to  provide  meals  to  the 
children  entitled  to  Program  benefits. 

Accordingly,  the  Department  proposes 
to  amend  current  §  225.16(1) 
[redesignated  §  225.15(g)(8)]  to  clarify 
that  there  are  no  acceptable  alternatives 
to  the  required  submission  of  bid  and 
performance  bonds  by  an  FSMC. 

B.  Weekend  Meals 

Currently,  the  Part  225  regulations  do 
not  specifically  address  the  subject  of 
whether  sponsors  may  serve 


reimbursable  Program  meals  on  the 
weekend.  While  it  is  logical  to  expect 
that  residential  camp  sponsors  would 
have  weekend  meal  service,  it  has 
recently  come  to  the  Department’s 
attention  that  a  small  but  increasing 
number  of  non-camp  sponsors  are 
serving  Program  meals  on  the  weekends. 
Where  this  occurs,  State  agencies  are 
often  reluctant  either  to  approve  or 
disapprove  such  service  because  of  the 
absence  of  explicit  guidance  on  this 
issue  in  the  regulations. 

Section  13(a)(1)  of  the  NSLA 
authorizes  participation  in  the  SFSP  by 
sponsors  which  “develop  special 
summer  or  school  vacation  programs 
providing  food  service  similar  to  that 
made  available  to  children  during  the 
school  year  under  the  school 
lunch  *  *  *  or  the  school  breakfast 
program  *  *  The  primary  purpose  of 
the  National  School  Lunch  and  School 
Breakfast  Programs  is  to  provide 
nutritious  meals  to  children  in  schools. 
Schools  normally  operate  on  a  Monday 
through  Friday  schedule.  Although 
children  in  residential  child  care 
institutions  which  participate  in  the 
School  Lunch  or  Breakfast  Programs 
may  receive  reimbursable  meals  on  the 
weekends,  such  weekend  meal  service 
is  the  rare  exception  in  the  School 
Programs.  Consistent  with  this  fact,  it  is 
not  appropriate  to  provide 
reimbursement  for  weekend  meals  in  the 
SFSP  unless  those  meals  are  served  in 
residential  camp  settings. 

Accordingly,  the  Department  proposes 
to  amend  current  §  225.20(a) 
[redesignated  §  225.16(c)]  to  clarify  that 
Program  reimbursement  may  not  be 
claimed  for  meals  served  at  non-camp 
sites  on  the  weekend. 

C.  Overclaims  for  Inadequate 
Recordkeeping 

Section  13(m)  of  the  NSLA  requires 
State  agencies  and  sponsors 
participating  in  the  Program  to  “keep 
such  accounts  and  records  as  may  be 
necessary  to  enable  the  Secretary  to 
determine  whether  there  has  been 
compliance  with  this  section  and  the 
regulations  issued  hereunder.”  The 
regulations  at  current  §  §  225.10(a)  and 
225.19(f)  [redesignated  §§  225.8(a)  and 
225.15(c)(1)]  require  State  agencies  and 
sponsors,  respectively,  to  keep  records 
which  document  the  basis  of  the 
reimbursement  they  have  claimed  under 
the  Program.  Moreover,  current 
§  225.8(b)(13)  [redesignated 
§  225.6(e)(13)]  requires  the  State-sponsor 
agreement  to  include  a  provision  that 
sponsors  agree  to  retain  Program 
records  for  a  period  of  three  years  and 
to  make  such  records  available  to  State 
and  Federal  reviewers  and  auditors  as 


necessary.  In  addition,  current 
§  225.1 3(c)(4)(ii)  [redesignated 
S  225.11(c)(4)(iij]  underscores  the 
importance  of  the  Program 
recordkeeping  requirements  by  defining 
failure  to  maintain  adequate  records  at 
a  significant  proportion  of  its  sites  as 
grounds  for  terminating  the  sponsor’s 
participation  in  the  Program. 

On  numerous  occasions,  the 
Department  and  State  agencies  have 
used  the  authority  implied  in  these 
regulatory  provisions  to  recover  funds 
paid  to  sponsors  which  did  not  have 
records  sufficient  to  support  all  or  a 
portion  of  their  claims  for 
reimbursement.  Recently,  however,  this 
authority  has  been  implicitly  challenged 
in  two  separate  court  ruling's  pertaining 
to  the  Department’s  Child  Care  Food 
Program  (CCFP).  In  both  cases,  the 
assessment  of  overclaims  against  CCFP 
sponsors  on  the  basis  of  missing  or 
inadequate  records  was  overturned  on 
the  grounds  that  the  CCFP  regulations 
do  not  specifically  authorize  overclaims 
for  these  reasons. 

The  Department  firmly  believes  that 
proper  and  efficient  administration  of 
the  Program  depends  on  the  integrity  of 
the  claims  submitted  by  sponsors.  This 
integrity  cannot  be  fully  ensured  unless 
the  Department  and  State  agencies  are 
capable  of  assessing  overclaims  when 
records  are  not  available  to  document 
the  accuracy  of  the  claim.  Such 
authority  is  vital  if  the  Department  is  to 
meet  its  responsibility  to  deter  Program 
fraud  and  abuse.  Without  proper 
records,  it  is  impossible  to  determine 
whether  children  were  fed  meals  in 
accordance  with  basic  Program 
requirements  and  whether  Program 
funds  were  expended  in  the  manner 
envisioned  by  the  law  and  the 
regulations. 

Accordingly,  the  Department  proposes 
to  amend  current  §  §  225.11(c)(4), 
225.14(a)  and  225.19(f)  [redesignated 
§§  225.9(d)(4),  225.12(a)  and  225.15(c)(1)] 
to  clarify  that  failure  to  adhere  to 
Program  recordkeeping  requirements 
constitutes  sufficient  cause  to  assess 
overclaims  against  a  sponsor. 

D.  Letter  of  Credit  for  Program  Payments 

Based  on  a  State  agency’s  approved 
Management  and  Administration  Plan 
(MAP),  current  §  225.4(a)(2) 
[redesignated  §  225.5(d)(2)]  requires  the 
Department  to  ensure  that  the  State 
agency  has  at  least  65  percent  of  its 
estimated  Program  payment  needs 
available  in  its  letter  of  credit  (LOC)  by 
May  15.  Current  §  225.6(a)  [redesignated 
§  225.4(a)]  requires  State  agencies  to 
submit  their  MAPs  to  FNS  Regional 
Offices  no  later  than  February  15  of 
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each  year.  Thus,  FNS  should  have  90 
days  to  review,  ask  for  modification  of, 
and  approve  the  MAP  between  the  time 
the  MAP  is  submitted  and  the  time  by 
which  the  State  agency  must  have  65 
percent  of  its  estimated  Program 
payment  needs  in  the  LOC. 

However,  current  §  225.6(b) 
[redesignated  §  225.4(b)]  allows  State 
agencies  to  submit  their  MAPs  after  the 
February  15  deadline  and  does  not 
specify  a  final  deadline  by  which  the 
State  agency  must  submit  the  MAP.  At 
the  same  time,  no  leeway  is  allowed  in 
the  date  by  which  FNS  must  ensure  that 
65  percent  of  the  State  agency’s  Program 
payment  needs,  as  estimated  in  its 
approved  MAP,  are  in  the  LOC.  Thus, 
regardless  of  when  the  State  agency 
submits  its  MAP,  it  is  guaranteed  to 
have  65  percent  of  its  estimated  Program 
payment  needs  in  the  LOC  by  May  15  of 
each  year. 

The  Department  is  concerned  that  the 
MAP  submission  and  approval  process 
will  become  a  mere  paperwork  exercise 
if  sufficient  time  is  not  allowed  for  FNS 
to  review  and  approve  the  State 
agencies’  MAPs.  It  is  therefore 
necessary  to  provide  FNS  with  adeqate 
time  to  review  and  approve  the  MAPs  in 
those  cases  where  the  State  agency 
submits  its  MAP  after  the  February  15 
deadline  specified  at  current  §  225.6(a) 
and  section  13(n)  of  the  NSLA. 

Accordingly,  the  Department  proposes 
to  amend  current  §  225.4(a)(2) 
[redesignated  §  225.5(d)(2)]  to  provide 
FNS  with  additional  time  for  ensuring 
the  65  percent  level  of  LOC  funding 
when  State  agencies  submit  MAPs  after 
the  February  15  deadline. 

E.  MAP  Requirements 

The  regulations  at  current  §  225.6(d) 
[redesignated  §  225.4(d)]  specify  twelve 
items  or  topics  which  must  be  addressed 
in  each  State  agency’s  MAP.  This  list  of 
MAP  requirements  is  based  on  section 
13(n)  of  the  NSLA  which  establishes  the 
minimum  requirements  for  the  content  of 
the  State  agency’s  MAP.  However, 
section  13(n)  of  the  law  also  provides 
the  Secretary  of  Agriculture  with  the 
authority  to  impose  additional  MAP 
requirements  as  necessary. 

Over  the  past  several  years,  it  has 
come  to  the  Department's  attention  that 
some  State  agencies  are  not  performing 
a  number  of  the  special  monitoring 
functions  relating  to  sponsors’  food 
service  management  company  (FSMC) 
procurements  which  are  required  by 
current  §  225.16  of  the  SFSP  regulations. 
Specifically,  some  State  agencies  have 
failed  to:  have  a  representative  present 
at  all  FSMC  bid  openings  where  the 
contract  is  expected  to  exceed  $100,000 
in  value;  review  and  approve  prior  to 


execution  all  proposed  contracts  which 
exceed  $100,000  in  value;  and  review 
and  approve  prior  to  execution  all 
proposed  contracts  based  on  a  bid  other 
than  the  the  lowest  bid  received.  The 
failure  to  consistently  perform  these 
special  monitoring  functions  has 
resulted  in  a  number  of  procurements 
which  have  not  met  Program 
requirements  that  all  procurements  be 
conducted  in  a  manner  which  ensures 
free  and  open  competition. 

The  Department  recognizes  that  these 
special  FSMC  monitoring 
responsibilities  place  high  demands  on 
the  limited  resources  which  many  State 
agencies  have  available  to  perform  SFSP 
monitoring  functions.  The  Department 
strongly  believes,  however,  that  the 
performance  of  these  special  FSMC 
procurement  monitoring  responsibilities 
is  critically  important  to  ensuring  the 
integrity  of  Program  operations  and  the 
accountability  of  Program  funds.  To 
facilitate  the  efficient  performance  of 
these  responsibilities,  it  is  imperative 
that  State  agencies  carefully  plan  and 
budget  for  attending  bid  openings  and 
reviewing  and  approving  funding  for 
those  proposed  FSMC  contracts 
specified  at  current  §  225.16(d)(7) 
[redesignated  §  225.15(g)(5)(xiii)]. 

Accordingly,  the  Department  proposes 
to  amend  current  §  225.6(d) 

[redesignated  §  225.4(d)]  by  adding  a 
requirement  that  the  State  agency’s 
MAP  include  its  plans  for  performing  the 
special  FSMC  procurement  monitoring 
functions  specified  at  current 
§  §  225.16(d)(7)  and  (g)  [redesignated 
§§  225.15(g)(5)(xiii)  and  225.6(h)(4), 
respectively]. 

F.  Health  Inspection  Funds 

The  current  SFSP  regulations  at 
1 225.4(k)  [redesignated  §  225.5(f)] 
require  FNS  to  make  available  by  LOC 
an  amount  equal  to  one  percent  of  the 
previous  year’s  Program  expenditures  in 
that  State.  This  one  percent  fund  is 
earmarked  for  the  conduct  of  health 
inspections  and  meal  quality  tests 
required  by  the  regulations.  Many  State 
agencies,  however,  are  able  to  obtain 
health  and  meal  quality  inspections 
without  cost,  usually  by  entering  into  an 
interagency  agreement  with  State  or 
local  health  departments.  In  some  cases, 
the  money  for  health  inspections  is  set 
aside  in  the  LOC  but  is  never  used.  It  is 
than  returned  to  FNS  after  the 
conclusion  of  Program  operations. 

The  Department  believes  that  it  is 
wasteful  and  inefficient  to  set  aside  and 
return  money  from  an  LOC  which  State 
agencies  have  no  intention  of  using.  For 
those  State  agencies  which  have  been 
receiving  health  and  meal  quality 
inspections  without  cost,  it  should  be 


relatively  simple  to  obtain  a 
commitment  which  extends  these 
arrangements  early  in  the  fiscal  year. 

This  would  eliminate  the  need  to 
establish  a  special  LOC  for  the 
performance  of  these  inspections  in 
States  capable  of  obtaining  these 
services  without  cost  to  the  Program. 
Thus,  by  the  February  15  deadline  for 
receipt  of  MAPs,  all  State  agencies 
should  have  had  ample  time  to 
determine  whether  or  not  they  will  need 
FNS  funding  for  the  conduct  of  health 
inspections  and  meal  quality  tests 
during  the  current  fiscal  year. 

Accordingly,  the  Department  is 
amending  current  §  §  225.4(k)  and 
225.6(d)  [redesignated  §§  225.5(f)  and 
225.4(d)]  to  provide  that  FNS  will  not 
establish  a  one  percent  LOC  for  the 
performance  of  health  and  meal  quality 
inspections  unless  the  State  agency’s 
MAP  demonstrates  that  these 
inspections  cannot  be  performed 
without  cost  to  the  Program. 

G.  Administrative  Funding  Reviews 

Current  §  225.12(c)  [redesignated 
§  225.5(c)]  states  in  part  that,  ‘‘FNSRO 
shall  collect  data  on  the  need  for 
Program  and  State  administrative 
funding  within  any  State  agency  if  the 
funding  needs  estimated  in  a  State’s 
management  and  administration  plan 
are  no  longer  accurate.”  Although  the 
provision  for  these  reviews  has  been 
located  at  §  225.12  (“Audit  and 
management  evaluation”)  of  the 
regulations,  the  Department  is  proposing 
to  move  the  provision  since  the 
administrative  funding  reviews  directly 
affect  the  letters  of  credit  discussed  at 
current  §  225.4  [redesignated  §  225.5], 
“Payments  to  State  agencies  and  use  of 
Program  funds”. 

In  addition  to  relocating  this 
paragraph,  the  Department  also 
proposes  to  correct  several  errors 
pertaining  to  these  reviews  at  current 
§  225.4.  It  is  clear,  for  example,  that 
administrative  funding  reviews  are  not 
required  by  the  regulations  unless  a 
State’s  MAP  is  determined  to  be 
inaccurate.  Nevertheless,  current 
§§  225.4(a)(3),  225.4(g)(3)  and  225.4(k) 
[redesignated  §  §  225.5(d)(3),  (b)(3)  and 
(f),  respectively]  either  imply  or  state 
that  such  reviews  are  required  under 
any  circumstances.  Thus,  the  revised 
regulations  state  that  adjustments  to  the 
letters  of  credit  for  State  administrative 
funds,  Program  payments,  and  health 
inspection  funds  may  be  based  on  this 
administrative  funding  assessment  if 
one  is  conducted,  but  that  such 
adjustments  may  also  be  based  on  other 
data  or  other  reasons  if  an 
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administrative  funding  assessment  is 
not  conducted. 

Finally,  the  Department  is  proposing 
several  substantive  changes  related  to 
the  date  by  which  an  administrative 
funding  assessment  is  conducted  and 
the  timeframes  for  adjusting  letters  of 
credit  based  on  the  results  of  the 
assessment.  Current  §  225.12(c)  states 
that  these  assessments  are  to  be 
conducted  “during  the  period  of  Program 
operations,  but  not  later  than  August 
20.”  However,  current  §  225.4 
establishes  other  deadlines  which 
conflict  with  this  August  20  date. 

Current  §  225.4(a)(3),  for  example, 
requires  that  FNS  make  an  adjustment 
to  the  letter  of  credit  for  Program 
payments  based  on  the  administrative 
funding  assessment  no  later  than  July  1. 
This  deadline  is  impractical,  given  that 
the  inadequacy  of  a  State’s  MAP 
estimates  might  not  be  evident  until  well 
after  July  1,  triggering  the  conduct  of  an 
administrative  funding  assessment  at 
this  later  date.  Similarly,  current 
§  225.4(g)(3)  requires  that  an  adjustment 
of  the  State  administrative  funds  letter 
of  credit  be  made  “as  soon  as 
practicable”  after  the  conduct  of  the 
funding  assessment,  but  not  later  than 
September  1.  Current  §  225.12(c), 
however,  requires  that  adjustments  to 
State  administrative  funds  based  on  the 
administrative  funding  assessment  be 
made  “immediately". 

In  order  to  remedy  these 
inconsistencies,  the  Department 
proposes  to  allow  the  assessments  to  be 
conducted  "during  the  period  of  Program 
operations”;  to  require  that  adjustments 
based  on  these  assessments  be  made 
“as  soon  as  possible”  rather  than 
“immediately”;  and  to  provide  that  the 
adjustments  made  to  the  letters  of  credit 
for  both  program  and  administrative 
funds  be  made  no  later  than  September 
1. 

H.  Definition  of  "Special  Account” 

The  Department  believes  that  the 
current  definition  of  "special  account” 
at  §  225.2  of  the  regulations  is  in  need  of 
revision.  That  definition  states  in  part 
that  a  special  account  is  “an  account 
between  a  sponsor  and  a  food  service 
management  company  with  a  State  or 
federally  insured  bank  *  *  The 
prepositional  phrases  “between  a 
sponsor  and  a  food  service  management 
company"  and  “with  a  State  or  federally 
insured  bank”  leave  ambiguous  the 
nature  of  such  accounts.  In  addition,  the 
definition  at  §  225.2  states  that  the 
accounts  hold  operating  cost  payments 
which  may  be  “released  only  in 
accordance  with  the  terms  of  the  special 
account  agreement.”  This,  too,  leaves 
unclear  the  exact  method  by  which 


funds  are  authorized  for  release  from  the 
account. 

Therefore,  those  wishing  to 
understand  how  a  special  account  is 
established  and  how  funds  are  released 
from  the  account  cannot  do  so  by 
referring  to  the  definition  at  §  225.2. 

They  must  refer,  instead,  to  the 
description  of  such  accounts  at  current 
§  225.8(e)  [redesignated  §  225.6(f)], 
which  states  that:  “(T]he  State  agency 
may  require  any  sponsor  which 
contracts  with  a  food  service 
management  company  to  enter  into  an 
agreement  with  the  State  agency  to 
provide  that  the  sponsor  shall  establish 
a  special  account  with  a  State  agency  or 
Federally  insured  bank  for  operating 
costs  payable  to  the  sponsor  by  the 
State."  Thus,  the  definition  at  §  225.2 
would  be  clearer  if  it  specified  that 
special  accounts  are  accounts  which  the 
State  agency  sometimes  requires  vended 
sponsors  to  establish  with  the  State 
agency  itself  or  with  a  Federally  insured 
bank.  In  addition,  current  §  225.8(e) 
specifies  that,  “any  disbursement  of 
monies  from  the  account  must  be 
authorized  by  both  the  sponsor  and  the 
food  service  management  company.” 

This  information,  too,  should  be 
included  in  the  definition  at  §  225.2. 

Accordingly,  the  Department  proposes 
to  revise  §  225.2  to  more  clearly  define 
the  nature  and  operation  of  a  special 
account  in  the  SFSP. 

I.  Deletion  of  Statistical  Monitoring  for 
Site  Reviews 

Current  §  225.9(e)(8)  of  the  regulations 
permit  State  agencies  to  use  “statistical 
monitoring  procedures  in  lieu  of  the  site 
monitoring  requirements  prescribed  in 
paragraph  (e)(2)  of  this  section  *  *  *.” 
The  intent  of  this  provision  was  to 
reduce  the  regulatory  burden  imposed 
on  State  agencies  for  performing  such 
site  reviews.  However,  to  the  best  of  the 
Department’s  knowledge,  no  State 
agency  is  currently  using  “statistical 
monitoring  techniques”  to  meet  the  site 
monitoring  requirements  set  forth  at 
§  225.9(e)(2)  [redesignated  §  225.7(d)(2)). 

This  may  be  due  to  concern  that,  if 
reviews  based  on  these  techniques  are 
used  to  establish  overclaims,  their 
findings  may  not  be  upheld  on  appeal.  In 
addition,  current  FNS  guidance  on 
statistical  monitoring  is  badly  out  of 
date,  and  would  need  to  be  revised 
before  any  State  agency  used  statistical 
monitoring  techniques.  Given  the 
apparent  lack  of  State  agency  interest  in 
exploring  such  techniques,  the 
Department  does  not  believe  that  it 
would  be  appropriate  to  devote  the 
resources  necessary  to  make  such 
revisions. 


Accordingly,  the  statistical  monitoring 
option  for  the  performance  of  site 
reviews  at  current  $  225.9(e)(8)  of  the 
regulations  has  been  deleted  from  this 
proposed  regulation. 

J.  Media  Release  for  Camps  and  other 
Enrolled  Sites 

Current  §  225.21(c)  [redesignated 
§  225.15(e)]  requires  camps  and  other 
enrolled  sites  to  issue  media  releases 
which  announce  the  availability  of  free 
Program  meals  to  all  eligible  children.  In 
addition,  current  §  225.21  requires  these 
releases  to  “include  the  Secretary’s 
family-size  and  income  standards  for 
free  and  reduced-price  meals”  and  to 
"state  that  meals  are  available  without 
regard  to  race,  color,  national  origin, 
sex,  age,  or  handicap." 

In  contrast,  the  applications  which 
camps  and  enrolled  sites  distribute  to 
the  parents  and  guardians  of  enrolled 
children  must,  in  accordance  with 
section  9(b)(2)(B)  of  the  Act  and  current 
§  225.21(d)  [redesignated  §  225.15(f)]  of 
the  regulations,  list  only  the  family  size 
and  income  levels  for  reduced  price 
eligibility  “with  an  explanation  that 
households  with  incomes  less  than  or 
equal  to  these  values  would  be  eligible 
for  free  SFSP  meals.”  This  restriction  is 
due  to  the  fact  that  there  is  no  “reduced 
price”  meal  eligibility,  per  se,  in  the 
SFSP.  Rather,  reduced  price  eligibility 
standards  are  used  to  document 
eligibility  for  free  SFSP  meals.  Thus,  the 
Department  believes  that,  like  the 
application,  the  media  release  issued  by 
camps  and  other  enrolled  sites  should 
also  list  only  the  family  size  and  income 
standards  for  reduced  price  meals.  To 
list  two  sets  of  income  standards  (free 
and  reduced  price)  in  the  media  release 
only  increases  the  potential  confusion  of 
Program  applicants  who  might  not 
understand  that  they  would  only  need  to 
meet  the  reduced  price  eligibility 
standards  in  order  to  receive  free  meals. 

Accordingly,  the  Department  proposes 
to  amend  current  §  225.21(c) 
[redesignated  §  225.15(e)]  by  requiring 
that  the  media  release  issued  by  camps 
and  other  enrolled  sites  list  only  the 
Secretary’s  guidelines  for  reduced  price 
eligibility  and  that  these  guidelines  be 
labelled  "Summer  Food  Service  Program 
Eligibility  Standards”.  In  addition,  the 
Department  also  proposes  to  make  a 
related  amendment  to  the  definition  of 
"documentation”  at  §  225.2,  removing 
the  phrase  “free  and  reduced  price 
application”  and  substituting  in  its  place 
the  words  “free  meal  application”. 
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K.  Record  Retention  by  Food  Service 
Management  Companies 

Current  regulations  at  §§  225.8(b)(13), 
225.10(a)  and  225.16(e)(5)  [redesignated 
§S  225.6(e)(13),  225.8(a)  and 
225.6(h)(2)(vii),  respectively]  set  forth 
the  record  retention  requirements  for 
sponsors,  State  agencies,  and  food 
service  management  companies.  All 
entities  are  required  to  retain  their 
Program  records  for  three  years.  In 
addition,  current  §§  225.8(b)(13)  and 
225.10(a)  require  sponsors  and  State 
agencies  to  retain  Program  records  for 
longer  than  three  years  if  there  are 
unresolved  audit  or  investigative 
Findings  at  the  end  of  the  three-year 
period.  However,  current  §  225.16(e)(5) 
inadvertently  fails  to  mention  that  food 
service  management  companies  are  also 
required  to  retain  their  Program  records 
for  longer  than  three  years  if  there  are 
unresolved  audit  or  investigative 
findings  pertaining  to  the  company  or  to 
a  sponsor  with  which  the  management 
company  contracted. 

Accordingly,  the  Department  proposes 
to  amend  $  225.16(e)(5)  [redesignated 
§  225.6(h)(2)(vii)J  to  clarify  that  food 
service  management  companies  are  also 
required  to  retain  their  Program  records 
for  more  than  three  years  when  there 
are  unresolved  audit  or  investigative 
findings  pertaining  to  the  company  or  to 
a  sponsor  with  which  the  company 
contracted. 

List  of  Subjects  in  7  CFR  Part  225 

Food  assistance  programs.  Grant 
programs — Health,  Infants,  and 
Children. 
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PART  225— SUMMER  FOOD  SERVICE 
PROGRAM 

Subpart  A— General 

Sec. 

225.1  General  purpose  and  scope. 

225.2  Definitions. 

225.3  Administration. 

Subpart  B— State  Agency  Provisions 

225.4  Program  management  and 
administration  plan. 

225.5  Payments  to  State  agencies  and  use  of 
Program  funds. 

225.6  State  agency  responsibilities. 

225.7  Program  monitoring  and  assistance. 

225.8  Records  and  reports. 

225.9  Program  assistance  to  sponsors. 

225.10  Audits  and  management  evaluations. 

225.11  Corrective  action  procedures. 

225.12  Claims  against  sponsors. 

225.13  Appeal  procedures. 

Subpart  C— Sponsor  and  Site  Provisions 

225.14  Requirements  for  sponsor 
participation. 

225.15  Management  responsibilities  of 
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225.16  Meal  service  requirements. 
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Subpart  D — General  Administrative 
Provisions 

225.17  Procurement  standards. 

225.18  Miscellaneous  administrative 
provisions. 

225.19  Regional  office  addresses. 

225.20  Information  collection/ 
recordkeeping — OMB  assigned  control 
numbers. 

Appendices 

Appendix  A — Alternate  foods  for  meals 
Appendix  B — [Reserved] 

Appendix  C — Child  Nutrition  (CN)  labeling 
program 

Authority:  Secs.  9, 13  and  14,  National 
School  Lunch  Act,  as  amended  (42  U.S.C. 

1758, 1761  and  1762a). 

Subpart  A— General 

§  225.1  General  purpose  and  scope. 

This  Part  establishes  the  regulations 
under  which  the  Secretary  will 
administer  a  Summer  Food  Service 
Program.  Section  13  of  the  Act 
authorizes  the  Secretary  to  assist  States 
through  grants-in-aid  to  conduct 
nonprofit  food  service  programs  for 
children  during  the  summer  months  and 
at  other  approved  times.  The  primary 
purpose  of  the  Program  is  to  provide 
food  service  to  children  from  needy 
areas  during  periods  when  area  schools 
are  closed  for  vacation. 

§225.2  Definitions. 

“Act”  means  the  National  School 
Lunch  Act.  as  amended. 

“ Administrative  costs”  means  costs 
incurred  by  a  sponsor  related  to 
planning,  organizing,  and  managing  a 
food  service  under  the  Program,  and 
excluding  interest  costs  and  operating 
costs. 

“Adult”  means,  for  the  purposes  of  the 
collection  of  social  security  numbers  as 
a  condition  of  eligibility  for  Program 
meals,  any  individual  21  years  of  age  or 
older. 

“Advance  payments”  means  financial 
assistance  made  available  to  a  sponsor 
for  its  operating  costs  and/or 
administrative  costs  prior  to  the  end  of 
the  month  in  which  such  costs  will  be 
incurred. 

“AFDC  assistance  unit ”  means  any 
individual  or  group  of  individuals  which 
is  currently  certified  to  receive 
assistance  under  the  Aid  to  Families 
with  Dependent  Children  Program  in  a 
State  where  the  standard  of  eligibility 
for  AFDC  benefits  does  not  exceed  the 
income  standards  for  free  meals  under 
the  National  School  Lunch  Program  (7 
CFR  Part  245). 

“Areas  in  which  poor  economic 
conditions  exist ”  means: 

(a)  The  local  areas  from  which  a  site 
draws  its  attendance  in  which  at  least 
50  percent  of  the  children  are  eligible  for 


free  or  reduced  price  school  meals  under 
the  National  School  Lunch  Program  and 
the  School  Breakfast  Program,  as 
determined: 

(1)  By  information  provided  from 
departments  of  welfare,  education, 
zoning  commissions,  census  tracts,  and 
organizations  determined  by  the  State 
agency  to  be  migrant  organizations, 

(2)  By  the  number  of  free  and  reduced 
price  lunches  or  breakfasts  served  to 
children  attending  public  and  nonprofit 
private  schools  located  in  the  areas  of 
Program  sites,  or 

(3)  From  other  appropriate  sources,  or 

(b)  An  enrollment  program  in  which  at 

least  50  percent  of  the  enrolled  children 
at  the  site  are  eligibile  for  free  or 
reduced  price  school  meals  as 
determined  by  approval  of  applications 
in  accordance  with  §  225.15(f)  of  this 
Part. 

“Camps"  means  residential  summer 
camps  and  nonresidential  day  camps 
which  offer  a  regularly  scheduled  food 
service  as  part  of  an  organized  program 
for  enrolled  children.  Nonresidential 
camp  sites  shall  offer  a  continuous 
schedule  of  organized  cultural  or 
recreational  programs  for  enrolled 
children  between  meal  services. 

“ Children ”  means: 

(a)  Persons  18  years  of  age  and  under, 
and 

(b)  Persons  over  18  years  of  age  who 
are  determined  by  a  State  educational 
agency  or  a  local  public  educational 
agency  of  a  State  to  be  mentally  or 
physically  handicapped  and  who 
participate  in  a  public  or  nonprofit 
private  school  program  established  for 
the  mentally  or  physically  handicapped. 

“Continuous  school  calendar*'  means 
a  situation  in  which  all  or  part  of  the 
student  body  of  a  school  is: 

(a)  On  a  vacation  for  periods  of  15 
continuous  school  days  or  more  during 
the  period  October  through  April  and 

(b)  In  attendance  at  regularly 
scheduled  classes  during  most  of  the 
period  May  through  September. 

“Costs  of  obtaining  food'  means  costs 
related  to  obtaining  food  for 
consumption  by  children.  Such  costs 
may  include,  in  addition  to  the  purchase 
price  of  agricultural  commodities  and 
other  food,  the  cost  of  processing, 
distributing,  transporting,  storing,  or 
handling  any  food  purchased  for,  or 
donated  to,  the  Program. 

“Department”  means  the  U.S. 
Department  of  Agriculture. 

“ Documentation ”  means: 

(a)  The  completion  of  the  following 
information  on  a  free  meal  application: 

(1)  Names  of  all  household  members: 

(2)  Social  security  number  of  each 
adult  household  member  or  an 


indication  that  an  adult  household 
member  does  not  possess  one; 

(3)  Household  income  received  by 
each  household  member,  identified  by 
source  of  income  (such  as  earnings, 
wages,  welfare,  pensions,  support 
payments,  unemployment  compensation, 
and  social  security)  and  total  household 
income;  and 

(4)  The  signature  of  an  adult  member 
of  the  household;  or, 

(b)  for  a  child  who  is  a  member  of  a 
food  stamp  household  or  an  AFDC 
assistance  unit,  “documentation”  means 
completion  of  only  the  following 
information  on  a  free  meal  application: 

(1)  The  name(s)  and  appropriate  food 
stamp  or  AFDC  case  number(s)  for  the 
child(ren);  and 

(2)  The  signature  of  an  adult  member 
of  the  household- 

“ Family ”  means  a  group  of  related  or 
nonrelated  individuals  who  are  not 
residents  of  an  institution  or  boarding 
house  but  who  are  living  as  one 
economic  unit. 

“Fiscal  year"  means  the  period 
beginning  October  1  of  any  calendar 
year  and  ending  September  30  of  the 
following  calendar  year. 

"FNS"  means  the  Food  and  Nutrition 
Service  of  the  Department. 

“FNSRO”  means  the  appropriate  FNS 
Regional  Office. 

“Food service  management  company" 
means  any  commercial  enterprise  or 
nonprofit  organization  with  which  a 
sponsor  may  contract  for  preparing 
unitized  meals,  with  or  without  milk,  for 
use  in  the  Program,  or  for  managing  a 
sponsor’s  food  service  operation  in 
accordance  with  the  limitations  set  forth 
in  §  225.15.  Food  service  management 
companies  may  be: 

(a)  Public  agencies  or  entities; 

(b)  Private,  nonprofit  organizations;  or 

(c)  Private,  for-profit  companies. 

“Food  stamp  household"  means  any 

individual  or  group  of  individuals  which 
is  currently  certified  to  receive 
assistance  as  a  household  under  the 
Food  Stamp  Program. 

“Household"  means  “family",  as 
defined  in  this  section. 

“Income  accruing  to  the  program  ” 
means  all  funds  used  by  a  sponsor  in  its 
food  service  program,  including  but  not 
limited  to  all  monies,  other  than  program 
payments,  received  from  Federal,  State 
and  local  governments,  from  food  sales 
to  adults,  and  from  any  other  source 
including  cash  donations  or  grants. 
Income  accruing  to  the  Program  will  be 
deducted  from  combined  operating  and 
administrative  costs. 

“Income  standards  "  means  the  family- 
size  and  income  standards  prescribed 
annually  by  the  Secretary  for 
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determining  eligibility  for  free  and 
reduced  price  meals  under  the  National 
School  Lunch  Program  and  the  School 
Breakfast  Program. 

“Meals" means  food  which  is  served 
to  children  at  a  food  service  site  and 
which  meets  the  nutritional 
requirements  set  out  in  this  Part. 

‘Milk"  means  whole  milk,  lowfat 
milk,  skim  milk,  and  buttermilk.  All  milk 
must  be  fluid  and  pasteurized  and  must 
meet  State  and  local  standards  for  the 
appropriate  type  of  milk.  Milk  served 
may  be  flavored  or  unflavored.  In 
Alaska,  Hawaii,  American  Samoa, 

Guam,  Puerto  Rico,  the  Trust  Territory 
of  the  Pacific  Islands,  the  Northern 
Mariana  Islands,  and  the  Virgin  Islands 
of  the  United  States,  if  a  sufficient 
supply  of  such  types  of  fluid  milk  cannot 
be  obtained,  reconstituted  or 
recombined  milk  may  be  used.  All  milk 
should  contain  Vitamins  A  and  D  at  the 
levels  specified  by  the  Food  and  Drug 
Administration  and  at  levels  consistent 
with  State  and  local  standards  for  such 
milk. 

"Needy  children  "  means  children 
from  families  whose  incomes  are  equal 
to  or  below  the  Secretary’s  Guidelines 
for  Determining  Eligibility  for  Reduced 
Price  School  Meals. 

“O/G”  means  the  Office  of  the 
Inspector  General  of  the  Department. 

“Operating  costs  "  means  the  cost  of 
operating  a  food  service  under  the 
Program, 

(a)  Including  the: 

(1)  Cost  of  obtaining  food, 

(2)  Labor  directly  involved  in  the 
preparation  and  service  of  food, 

(3)  Cost  of  nonfood  supplies, 

(4)  Rental  and  use  allowances  for 
equipment  and  space,  and 

(5)  Cost  of  transporting  children  in 
rural  areas  to  feeding  sites  in  rural 
areas,  but 

(b)  Excluding: 

(1)  The  cost  of  the  purchase  of  land, 
acquisition  or  construction  of  buildings, 

(2)  Alteration  of  existing  buildings, 

(3)  Interest  costs, 

(4)  The  value  of  in-kind  donations, 
and 

(5)  Administrative  costs. 

"Private  nonprofit”  means  tax  exempt 
under  the  Internal  Revenue  Code  of 
1954,  as  amended. 

“Program "means  the  Summer  Food 
Service  Program  for  Children  authorized 
by  section  13  of  the  Act. 

“Program  funds" means  Federal 
financial  assistance  made  available  to 
State  agencies  for  the  purpose  of  making 
Program  payments. 

“Program  payments" means  financial 
assistance  in  the  form  of  start-up 
payments,  advance  payments,  or 


reimbursement  paid  to  sponsors  for 
operating  and  administrative  costs. 

“Rural”  means: 

(a)  Any  area  in  a  county  which  is  not 
a  part  of  a  Metropolitan  Statistical  Area 
or 

(b)  Any  “pocket”  within  a 
Metropolitan  Statistical  Area  which,  at 
the  option  of  the  State  agency  and  with 
FNSRO  concurrence,  is  determined  to  be 
geographically  isolated  from  urban 
areas. 

“School  food  authority"  means  the 
governing  body  which  is  responsible  for 
the  administration  of  one  or  more 
schools  and  which  has  the  legal 
authority  to  operate  a  lunch  program  in 
those  schools.  In  addition,  for  the 
purpose  of  determining  the  applicability 
of  food  service  management  company 
registration  and  bid  procedure 
requirements,  “school  food  authority” 
also  means  any  public  college  or 
university  which  is  under  the 
governance  of  a  State,  as  defined  in  this 
section,  or  any  public  or  private 
nonprofit  college  or  university  which  is 
currently  participating  in  the  National 
Youth  Sports  Program. 

“Secretary"  means  the  Secretary  of 
Agriculture. 

“Self-preparation  sponsor"  means  a 
sponsor  which  prepares  the  meals  that 
will  be  served  at  its  site(s)  and  does  not 
contract  with  a  food  service 
management  company  for  unitized 
meals,  with  or  without  milk,  or  for 
management  services. 

"Session "means  a  specified  period  of 
time  during  which  an  enrolled  group  of 
children  attend  camp. 

“S/te"  means  a  physical  location  at 
which  a  sponsor  provides  a  food  service 
for  children  and  at  which  children 
consume  meals  in  a  supervised  setting. 

“Special  account"  means  an  account 
which  a  State  agency  may  require  a 
vended  sponsor  to  establish  with  the 
State  agency  or  with  a  Federally  insured 
bank.  Operating  costs  payable  to  the 
sponsor  by  the  State  agency  are 
deposited  in  the  account  and 
disbursement  of  monies  from  the 
account  must  be  authorized  by  both  the 
sponsor  and  the  food  service 
management  company. 

“Sponsor"  means  a  public  or  private 
nonprofit  school  food  authority,  a  public 
or  private  nonprofit  residential  summer 
camp,  a  unit  of  local,  municipal,  county 
or  State  government,  or  a  public  or 
private  nonprofit  college  or  university 
currently  participating  in  the  National 
Youth  Sports  Program,  which  develops  a 
special  summer  or  other  school  vacation 
program  providing  food  service  which 
meets  the  same  meal  requirements  as 
meals  served  to  children  during  the 
school  year  under  the  National  School 


Lunch  and  School  Breakfast  Programs 
and  which  is  approved  to  participate  in 
the  Program.  Sponsors  are  referred  to  in 
the  Act  as  “service  institutions”. 

“Start-up payments" means  financial 
assistance  made  available  to  a  sponsor 
for  administrative  costs  to  enable  it  to 
effectively  plan  a  summer  food  service, 
and  to  establish  effective  management 
procedures  for  such  a  service.  These 
payments  shall  be  deducted  from 
subsequent  administrative  cost 
payments. 

“State"  means  any  of  the  50  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
Northern  Mariana  Islands. 

“State  agency”  means  the  State 
educational  agency  or  an  alternate 
agency  that  has  been  designated  by  the 
Governor  or  other  appropriate  executive 
or  legislative  authority  of  the  State  and 
which  has  been  approved  by  the 
Department  to  administer  the  Program 
within  the  State,  or,  in  States  where  FNS 
administers  the  Program,  FNSRO. 

“Unit  of  local,  municipal,  county  or 
State  government"  means  an  entity 
which  is  so  recognized  by  the  State 
constitution  or  State  laws,  such  as  the 
State  administrative  procedures  act,  tax 
laws,  or  other  applicable  State  laws 
which  delineate  authority  for 
government  responsibility  in  the  State. 

“Vended  sponsor"  means  a  sponsor 
which  contracts  to  buy  some  or  all  of  its 
unitized  meals,  with  or  without  milk, 
from  a  food  service  management 
company  or  purchases  management 
services,  subject  to  the  limitations  set 
forth  in  §  225.15,  from  a  food  service 
management  company. 

§  225.3  Administration. 

(a)  FNS  shall  act  on  behalf  of  the 
Department  in  the  administration  of  the 
Program. 

(b)  State  administered  programs. 
Within  the  State,  responsibility  for  the 
administration  of  the  Program  shall  be 
in  the  State  agency.  Each  State  agency 
shall  notify  the  Department  by 
November  1  of  the  fiscal  year  as  to 
whether  or  not  it  intends  to  administer 
the  Program.  Each  State  agency  desiring 
to  take  part  in  the  Program  shall  enter 
into  a  written  agreement  with  FNS  for 
the  administration  of  the  Program  in 
accordance  with  the  provisions  of  this 
Part.  The  agreement  shall  cover  the 
operation  of  the  Program  during  the 
period  specified  therein  and  may  be 
extended  by  written  consent  of  both 
parties.  The  agreement  shall  contain  an 
assurance  that  the  State  agency  will 
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comply  with  the  Department's 
nondiscrimination  regulations  (7  CFR 
Part  15)  issued  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  and  any  Instructions 
issued  by  FNS  pursuant  to  those 
regulations,  Title  IX  of  the  Education 
Amendments  of  1972,  and  section  504  of 
the  Rehabilitation  Act  of  1973.  However, 
if  a  State  educational  agency  is  not 
permitted  by  law  to  disburse  funds  to 
any  of  the  nonpublic  schools  in  the 
State,  the  Secretary  shall  disburse  the 
funds  directly  to  such  schools  within  the 
State  for  the  same  purposes  and  subject 
to  the  same  conditions  as  the 
disbursements  to  public  schools  within 
the  State  by  the  State  educational 
agency. 

(c)  Regional  office  administered 
programs.  The  Secretary  shall  not 
administer  the  Program  in  the  States, 
except  that  if  a  FNSRO  has  continuously 
administered  the  Program  in  any  State 
since  October  1, 1980,  FNS  shall 
continue  to  administer  the  Program  in 
that  State.  In  States  in  which  FNSRO 
administers  the  Program,  it  shall  have 
all  of  the  responsibilities  of  a  State 
agency  and  shall  earn  State 
administrative  and  Program  funds  as  set 
forth  in  this  part.  A  State  in  which  FNS 
administers  the  Program  may,  upon 
request  to  FNS,  assume  administration 
of  the  Program. 

Subpart  B— State  Agency  Provisions 

§  225.4  Program  management  and 
administration  plan. 

(a)  Not  later  than  February  15  of  each 
year,  each  State  agency  shall  submit  to 
FNSRO  a  Program  management  and 
administration  plan  for  that  fiscal  year. 

(b)  Each  plan  shall  be  acted  on  or 
approved  by  March  15  or,  if  it  is 
submitted  late,  within  30  calendar  days 
of  receipt  of  the  plan.  If  the  plan  initially 
submitted  is  not  approved,  the  State 
agency  and  FNS  shall  work  together  to 
ensure  that  changes  to  the  plan,  in  the 
form  of  amendments,  are  submitted  so 
that  the  plan  can  be  approved  within  60 
calendar  days  following  the  initial 
submission  of  the  plan.  Upon  approval 
of  the  plan,  the  State  agency  shall  be 
notified  of  the  level  of  State 
administrative  funding  which  it  is 
assured  of  receiving  under  §  225.5(a)(3). 

(c)  Approval  of  the  Plan  by  FNS  shall 
be  a  prerequisite  to  the  withdrawal  of 
Program  funds  by  the  State  from  the 
Letter  of  Credit  and  to  the  donation  by 
the  Department  of  any  commodities  for 
use  in  the  State’s  Program. 

(d)  The  Plan  shall  include,  at  a 
minimum,  the  following  information: 

(1)  The  State's  administrative  budget 
for  the  fiscal  year,  and  the  State's  plan 
to  comply  with  any  standards 


prescribed  by  the  Secretary  for  the  use 
of  these  funds; 

(2)  The  State’s  plans  for  use  of 
Program  funds  and  funds  from  within 
the  State  to  the  maximum  extent 
practicable  to  reach  needy  children, 
including  the  State’s  methods  for 
assessing  need,  and  its  plans  and 
schedule  for  informing  sponsors  of  the 
availability  of  the  Program; 

(3)  The  State's  best  estimate  of  the 
number  and  character  of  sponsors  and 
sites  to  be  approved,  the  number  of 
meals  to  be  served,  the  number  of 
children  who  will  participate,  and  a 
description  of  the  estimating  methods 
used  by  the  State; 

(4)  The  State’s  schedule  for 
application  by  sponsors; 

(5)  The  actions  to  be  taken  to 
maximize  the  use  of  meals  prepared  by 
sponsors  and  to  maximize  the  use  of 
school  food  service  facilities; 

(6)  The  State’s  plans  and  schedule  for 
providing  technical  assistance  and 
training  to  eligible  sponsors; 

(7)  The  State’s  plans  for  monitoring 
and  inspecting  sponsors,  feeding  sites, 
and  food  service  management 
companies  and  for  ensuring  that  such 
companies  do  not  enter  into  contracts 
for  more  meals  than  they  can  provide 
effectively  and  efficiently; 

(8)  The  State’s  plan  and  schedule  for 
registering  food  service  management 
companies; 

(9)  The  State’s  plan  for  timely  and 
effective  action  against  Program 
violators; 

(10)  The  State’s  plan  for  determining 
the  amounts  of  Program  payments  to 
sponsors  and  for  disbursing  such 
payments; 

(11)  The  State’s  plan  for  ensuring 
fiscal  integrity  by  auditing  sponsors  not 
subject  to  auditing  requirements 
prescribed  by  the  Secretary; 

(12)  The  State’s  procedure  for  granting 
a  hearing  and  prompt  determination  to 
any  sponsors  wishing  to  appeal  a  State 
ruling,  as  specified  in  §  225.13; 

(13)  The  State’s  plan  for  ensuring 
compliance  with  the  food  service 
management  company  procurement 
monitoring  requirements  set  forth  at 
§  225.6(h);  and 

(14)  Documentation  of  the  State’s 
need,  if  any,  for  monies  available  to  pay 
for  the  cost  of  conducting  health 
inspections  and  meal  quality  tests. 

§  225.5  Payments  to  State  agencies  and 
use  of  Program  funds. 

(a)  State  administrative  funds — (1) 
Administrative  funding  formula.  For 
each  fiscal  year,  FNS  shall  pay  to  each 
State  agency  for  administrative 
expenses  incurred  in  the  Program  an 
amount  equal  to: 


(1)  20  percent  of  the  First  $50,000  in 
Program  funds  properly  payable  to  the 
State  in  the  preceding  fiscal  year; 

(ii)  10  percent  of  the  next  $100,000  in 
Program  funds  properly  payable  to  the 
State  in  the  preceding  fiscal  year; 

(iii)  5  percent  of  the  next  $250,000  in 
Program  funds  properly  payable  to  the 
State  in  the  preceding  fiscal  year;  and 

(iv)  2  VSs  percent  of  any  remaining 
Program  funds  properly  payable  to  the 
State  in  the  preceding  fiscal  year; 
Provided,  however.  That  FNS  may  make 
appropriate  adjustments  in  the  level  of 
State  administrative  funds  to  reflect 
changes  in  Program  size  from  the 
preceding  fiscal  year  as  evidenced  by 
information  submitted  in  the  State 
Program  management  and 
administration  plan  and  any  other 
information  available  to  FNS.  If  a  State 
agency  fails  to  submit  timely  and 
accurate  reports  under  §  225.8(c)  of  this 
part,  State  administrative  funds  payable 
under  this  paragraph  shall  be  subject  to 
sanction.  For  such  failure,  FNS  may 
recover,  withhold,  or  cancel  payment  of 
up  to  one  hundred  percent  of  the  funds 
payable  to  the  State  agency  under  this 
paragraph  during  the  fiscal  year. 

(2)  Use  of  State  administrative  funds. 
State  administrative  funds  paid  to  any 
State  shall  be  used  by  State  agencies  to 
employ  personnel,  including  travel  and 
related  expenses,  and  to  supervise  and 
give  technical  assistance  to  sponsors  in 
initiation,  expansion,  and  conduct  of 
any  food  service  for  which  Program 
funds  are  made  available.  State 
agencies  may  also  use  administrative 
funds  for  such  other  administrative 
expenses  as  are  set  forth  in  their 
approved  Program  management  and 
administration  plan. 

(3)  Funding  assurance.  At  the  time 
FNS  approves  the  State’s  management 
and  administration  plan,  the  State  shall 
be  assured  of  receiving  State 
administrative  funding  equal  to  the 
lesser  of  the  following  amounts:  80 
percent  of  the  amount  obtained  by 
applying  the  formula  set  forth  in 
paragraph  (a)(1)  of  this  section  to  the 
total  amount  of  Program  payments  made 
within  the  State  during  the  prior  fiscal 
yean  or,  80  percent  of  the  amount 
obtained  by  applying  the  formula  set 
forth  in  paragraph  (a)(1)  to  the  amount 
of  Program  funds  estimated  to  be 
needed  in  the  management  and 
administration  plan.  The  State  agency 
shall  be  assured  that  it  will  receive  no 
less  than  this  level  unless  FNS 
determines  that  the  State  agency  has 
failed  or  is  failing  to  meet  its 
responsibilities  under  this  Part. 

(4)  Limitation.  In  no  event  may  the 
total  payment  for  State  administrative 
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costs  in  any  fiscal  year  exceed  the  total 
amount  of  expenditures  incurred  by  the 
State  agency  in  administering  the 
Program. 

(b)  State  administrative  funds  Letter 
of  Credit.  (1)  At  the  beginning  of  each 
fiscal  year,  FNS  shall  make  available  to 
each  participating  State  agency  by 
Letter  of  Credit  an  initial  allocation  of 
State  administrative  funds  for  use  in 
that  fiscal  year.  This  allocation  shall  not 
exceed  one-third  of  the  administrative 
funds  provided  to  the  State  in  the 
preceding  fiscal  year.  For  State  agencies 
which  did  not  receive  any  Program 
funds  during  the  preceding  fiscal  year, 
the  amount  to  be  made  available  shall 
be  determined  by  FNS. 

(2)  Additional  State  administrative 
funds  shall  be  made  available  upon  the 
receipt  and  approval  by  FNS  of  the 
State’s  Program  management  and 
administration  plan.  The  amount  of  such 
funds,  plus  the  initial  allocation,  shall 
not  exceed  80  percent  of  the  State 
administrative  funds  determined  by  the 
formula  set  forth  in  paragraph  (a)(1)  of 
this  section  and  based  on  the  estimates 
set  forth  in  the  approved  Program 
management  and  administration  plan. 

(3)  Any  remaining  State 
administrative  funds  shall  be  paid  to 
each  State  agency  as  soon  as 
practicable  after  the  conduct  of  the 
funding  assessment  described  in 
paragraph  (c)  of  this  section.  However, 
regardless  of  whether  such  assessment 
is  made,  the  remaining  administrative 
funds  shall  be  paid  no  later  than 
September  1.  The  remaining 
administrative  payment  shall  be  in  an 
amount  equal  to  that  determined  to  be 
needed  during  the  funding  evaluation  or, 
if  such  evaluation  is  not  conducted,  the 
amount  owed  the  State  in  accordance 
with  paragraph  (a)(1)  of  this  section,  less 
the  amounts  paid  under  paragraphs 
(b)(1)  and  (2)  of  this  section. 

(c)  Administrative  funding  evaluation. 
FNSRO  shall  collect  data  on  the  need 
for  Program  and  State  administrative 
funding  within  any  State  agency  r/the 
funding  needs  estimated  in  a  State's 
management  and  administration  plan 
are  no  longer  accurate.  Based  on  this 
data,  FNS  may  make  adjustments  in  the 
level  of  State  administrative  funding 
paid  or  payable  to  the  State  agency 
under  paragraph  (b)  of  this  section  to 
reflect  changes  in  the  size  of  the  State’s 
Program  as  compared  to  that  estimated 
in  its  management  and  administration 
plan.  The  data  shall  be  based  on 
approved  Program  participation  levels 
and  shall  be  collected  during  the  period 
of  Program  operations.  As  soon  as 
possible  following  this  data  collection, 
payment  of  any  additional 
administrative  funds  owed  shall  be 


made  to  the  State  agency.  The  payment 
may  reflect  adjustments  made  to  the 
level  of  State  administrative  funding 
based  on  the  information  collected 
during  the  funding  assessment. 

However,  FNS  shall  not  decrease  the 
amount  of  a  State’s  administrative  funds 
as  a  result  of  this  assessment  unless  the 
State  failed  to  made  reasonable  efforts 
to  administer  the  Program  as  proposed 
in  its  management  and  administration 
plan  or  the  State  incurred  unnecessary 
expenses. 

(d)  Letter  of  Credit  for  Program 
payments.  (1)  Not  later  than  April  15  of 
each  fiscal  year,  FNS  shall  make 
available  to  each  participating  State  in  a 
Letter  of  Credit  an  amount  equal  to  65 
percent  of  the  preceding  fiscal  year’s 
Program  payments  for  operating  costs 
plus  65  percent  of  the  preceding  fiscal 
year’s  Program  payments  for 
administrative  costs  in  the  State.  This 
amount  may  be  adjusted  to  reflect 
changes  in  reimbursement  rates  made 
pursuant  to  §  225.9(d)(8).  However,  the 
State  shall  not  withdraw  funds  from  this 
Letter  of  Credit  until  its  Program 
management  and  administration  plan  is 
approved  by  FNS. 

(2)  Based  on  the  State  agency’s 
approved  management  and 
administration  plan,  FNS  shall,  if 
necessary,  adjust  the  State’s  Letter  of 
Credit  to  ensure  that  65  percent  of 
estimated  current  year  Program 
operating  and  administrative  funding 
needs  is  available.  Such  adjustment 
shall  be  made  no  later  than  May  15,  or 
within  90  days  of  FNS  receipt  of  the 
State  agency's  management  and 
administration  plan,  whichever  date  is 
later. 

(3)  Subsequent  to  the  adjustment 
provided  for  in  paragraph  (d)(2)  of  this 
section,  FNS  will,  if  necessary,  make 
one  additional  adjustment  to  ensure  that 
the  State  agency’s  Letter  of  Credit 
contains  at  least  65  percent  of  the 
Program  operating  and  administrative 
funds  needed  during  the  current  fiscal 
year.  Such  adjustment  may  be  based  on 
the  administrative  funding  assessment 
provided  for  in  paragraph  (c)  of  this 
section,  if  one  is  conducted,  or  on  any 
additional  information  which 
demonstrates  that  the  funds  available  in 
the  Letter  of  Credit  do  not  equal  at  least 
65  percent  of  current  year  Program 
needs.  In  no  case  will  such  adjustments 
be  made  later  than  September  1.  Funds 
made  available  in  the  Letter  of  Credit 
shall  be  used  by  the  State  agency  to 
make  Program  payments  to  sponsors. 

(4)  The  Letter  of  Credit  shall  include 
sufficient  funds  to  enable  the  State 
agency  to  make  advance  payments  to 
sponsors  serving  areas  in  which  schools 
operate  under  a  continuous  school 


calendar.  These  funds  shall  be  made 
available  no  later  than  the  first  day  of 
the  month  prior  to  the  month  during 
which  the  food  service  will  be 
conducted. 

(5)  FNS  shall  make  available  any 
remaining  Program  funds  due  within  45 
days  of  the  receipt  of  valid  claims  for 
reimbursement  from  sponsors  by  the 
State  agency.  However,  no  payment 
shall  be  made  for  claims  submitted  later 
than  60  days  after  the  month  covered  by 
the  claim  unless  an  exception  is  granted 
by  FNS. 

(6)  Each  State  agency  shall  release  to 
FNS  any  Program  funds  which  it 
determines  are  unobligated  as  of 
September  30  of  each  fiscal  year. 

Release  of  funds  by  the  State  agency 
shall  be  made  as  soon  as  practicable, 
but  in  no  event  later  than  30  calendar 
days  following  demand  by  FNS,  and 
shall  be  accomplished  by  an  adjustment 
in  the  State  agency's  Letter  of  Credit. 

(e)  Adjustment  to  Letter  of  Credit. 

Prior  to  May  15  of  each  fiscal  year,  FNS 
shall  make  any  adjustments  necessary 
in  each  State’s  Letter  of  Credit  to  reflect 
actual  expenditures  in  the  preceding 
fiscal  year’s  Program. 

(f)  Health  inspection  funds.  If  the 
State  agency’s  approved  management 
and  administration  plan  documents  a 
need  for  health  inspection  funding,  FNS 
shall  make  available  by  letter  of  credit 
an  amount  up  to  one  percent  of  Program 
funds  estimated  to  be  needed  in  the 
management  and  administration  plan. 
Such  amount  may  be  adjusted,  based  on 
the  administrative  funding  assessment 
provided  for  in  paragraph  (c)  of  this 
section,  if  such  assessment  is  conducted. 
Health  inspection  funds  shall  be  used 
solely  to  enable  State  or  local  health 
departments  or  other  governmental 
agencies  charged  with  health  inspection 
functions  to  carry  out  health  inspections 
and  meal  quality  tests,  provided  that  if 
these  agencies  cannot  perform  such 
inspections  or  tests,  the  State  agency 
may  use  the  funds  to  contract  with  an 
independent  agency  to  conduct  the 
inspection  or  meal  quality  tests.  Funds 
so  provided  but  not  expended  or 
obligated  shall  be  returned  to  the 
Department  by  September  30  of  the 
same  fiscal  year. 

§  225.6  State  agency  responsibilities. 

(a)  General  responsibilities.  (1)  The 
State  agency  shall  provide  sufficient 
qualified  consultative,  technical,  and 
managerial  personnel  to  administer  the 
Program,  monitor  performance,  and 
measure  progress  in  achieving  Program 
goals.  The  State  agency  shall  assign 
Program  responsibilities  to  personnel  to 
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ensure  that  all  applicable  requirements 
under  this  Part  are  met. 

(2)  By  February  1  of  each  fiscal  year, 
each  State  agency  shall  announce  the 
purpose,  eligibility  criteria,  and 
availability  of  the  Program  throughout 
the  State,  through  appropriate  means  of 
communication.  As  part  of  this  effort, 
each  State  agency  shall  compile  a  list  of 
potential  sponsor  which  have  not 
previously  participated  in  the  Program 
and  shall  contact  them.  State  agencies 
shall  identify  rural  areas,  Indian  tribal 
territories,  and  areas  with  a 
concentration  of  migrant  farm  workers 
which  qualify  for  the  Program  and  shall 
actively  seek  eligible  applicant  sponsors 
to  serve  such  areas.  State  agencies  shall 
identify  priority  outreach  areas  in 
accordance  with  FNS  guidance  and 
target  outreach  efforts  in  these  areas. 

The  State  agency  shall  encourage 
potential  sponsors  to  use,  to  the 
maximum  extent  feasible,  their  own 
facilities  or  the  facilities  of  public  or 
nonprofit  private  schools  for  the 
preparation,  delivery,  and  service  of 
meals  under  the  Program. 

(3)  Each  State  agency  shall  require 
applicant  sponsors  submitting  Program 
application  site  information  sheets, 
Program  agreements,  or  a  request  for 
advance  payments,  and  sponsors 
submitting  claims  for  reimbursement  to 
certify  that  the  information  submitted  on 
these  forms  is  true  and  correct  and  that 
the  sponsor  is  aware  that  deliberate 
misrepresentation  or  withholding  of 
information  may  result  in  prosecution 
under  applicable  State  and  Federal 
statutes. 

(b)  Approval  of  sponsor  applications. 

(1)  Each  State  agency  shall  inform  all  of 
the  previous  year’s  sponsors  which  meet 
current  eligibility  requirements  and  all 
other  potential  sponsors  of  the  deadline 
date  for  submitting  a  written  application 
for  participation  in  the  Program.  The 
State  agency  shall  require  that  all 
applicant  sponsors  submit  written 
applications  for  Program  participation  to 
the  State  agency  by  June  15.  However, 
the  State  agency  may  establish  an 
earlier  deadline  date  for  Program 
application  submission. 

(2)  Each  State  agency  shall  inform 
potential  sponsors  of  the  procedure  for 
applying  for  advance  operating  and 
administrative  costs  payments  as 
provided  for  in  §  225.9(c).  Where 
applicable,  each  State  agency  shall 
inform  sponsors  of  the  procedure  for 
applying  for  start-up  payments  provided 
for  in  $  225.9(a). 

(3)  Within  30  days  of  receiving  a 
complete  and  correct  application,  the 
State  agency  shall  notify  the  applicant 
of  its  approval  or  disapproval.  If  an 
incomplete  application  is  received,  the 


State  agency  shall  so  notify  the 
applicant  within  15  days  and  shall 
provide  technical  assistance  for  the 
purpose  of  completing  the  application. 
Any  disapproved  applicant  shall  be 
notified  of  its  right  to  appeal  under 
§  225.13. 

(4)  The  State  agency  shall  determine 
the  eligibility  of  applicant  sponsors 
applying  for  participation  in  the  Program 
in  accordance  with  the  applicant 
sponsor  eligibility  criteria  outlined  in 
Section  225.14.  However,  State  agencies 
may  approve  the  application  of  an 
otherwise  eligible  applicant  which  does 
not  provide  a  year-round  service  to  the 
community  which  it  proposes  to  serve 
under  the  Program  only  if  it  meets  one  or 
more  of  the  following  criteria: 

(i)  It  is  a  residential  camp; 

(ii)  It  proposes  to  provide  a  food 
service  for  the  children  of  migrant 
workers; 

(iii)  A  failure  to  do  so  would  deny  the 
Program  to  an  area  in  which  poor 
economic  conditions  exist;  or 

(iv)  A  significant  number  of  needy 
children  will  not  otherwise  have 
reasonable  access  to  the  Program. 

(5)  The  State  agency  shall  use  the 
following  order  of  priority  in  approving 
applicants  to  operate  sites  which 
propose  to  serve  the  same  area  or  the 
same  enrolled  children; 

(i)  Applicants  which  are  public  or 
nonprofit  private  school  food  authorities 
and  other  applicants  which  have 
demonstrated  successful  Program 
performance  in  a  prior  year; 

(ii)  Applicants  which  propose  to 
prepare  meals  at  their  own  facilities  or 
which  operate  only  one  site; 

(iii)  Applicants  which  propose  to 
utilize  local  school  food  service  facilities 
for  the  preparation  of  meals; 

(iv)  Other  applicants  which  have 
demonstrated  ability  for  successful 
Program  operations;  and 

(v)  Applicants  which  plan  to  integrate 
the  Program  with  Federal,  State,  or  local 
employment  or  training  programs. 

(6)  The  State  agency  shall  not  approve 
any  applicant  sponsor  to  operate  more 
than  200  sites  or  to  serve  an  average 
daily  attendance  of  more  than  50,000 
children  unless  the  applicant  can 
demonstrate  to  the  satisfaction  of  the 
State  agency  that  it  has  the  capability  of 
managing  a  program  of  that  size. 

(7)  The  State  agency  shall  review  each 
applicant’s  administrative  budget  as  a 
part  of  the  applicant  approval  process  in 
order  to  assess  the  applicant’s  ability  to 
operate  in  compliance  with  these 
regulations  within  its  projected 
reimbursement.  In  approving  the 
applicant’s  administrative  budget,  the 
State  agency  shall  take  into 
consideration  the  number  of  sites  and 


children  to  be  served,  as  well  as  any 
other  relevant  factors.  A  sponsor's 
administrative  budget  shall  be  subject  to 
review  for  adjustments  by  the  State 
agency  if  the  sponsor's  level  of  site 
participation  or  the  number  of  meals 
served  to  children  changes  significantly. 

(8)  Applicants  which  qualify  as  camps 
shall  be  approved  for  reimbursement 
only  for  meals  served  free  to  enrolled 
children  who  meet  the  Program’s 
eligibility  standards. 

(9)  The  State  agency  shall  not  approve 
the  application  of  any  applicant  sponsor 
identifiable  through  its  organization  or 
principals  as  a  sponsor  which  has  been 
determined  to  be  seriously  deficient  as 
described  in  Section  225.11(c).  However, 
the  State  agency  may  approve  the 
application  of  a  sponsor  which  has  been 
disapproved  or  terminated  in  prior  years 
in  accordance  with  this  paragraph  if  the 
applicant  demonstrates  to  the 
satisfaction  of  the  State  agency  that  it 
has  taken  appropriate  corrective  actions 
to  prevent  recurrence  of  the  deficiencies. 

(10)  If  the  sponsor’s  application  to 
participate  is  denied,  the  official  making 
the  determination  of  denial  must  notify 
the  applicant  sponsor  in  writing  stating 
all  of  the  grounds  on  which  the  State 
agency  based  the  denial.  Pending  the 
outcome  of  a  review  of  a  denial,  the 
State  agency  shall  proceed  to  approve 
other  applicants  in  accordance  with  its 
responsibilities  under  paragraph  (b)(5) 
of  this  section,  without  regard  to  the 
application  under  review. 

(11)  The  State  agency  shall  not 
approve  the  application  of  any  applicant 
sponsor  which  submits  fraudulent 
information  or  documentation  when 
applying  for  Program  participation  or 
which  knowingly  withholds  information 
that  may  lead  to  the  disapproval  of  its 
application.  Complete  information 
regarding  such  disapproval  of  an 
applicant  shall  be  submitted  by  the 
State  agency  through  FNSRO  to  OIG. 

(c)  Content  of  sponsor  application.  (1) 
The  applicant  shall  submit  a  written 
application  to  the  State  agency  for 
participation  in  the  Program  as  a 
sponsor.  The  State  agency  may  use  the 
application  form  developed  by  FNS  or  it 
may  develop  an  application  form  for  use 
in  the  Program.  Application  shall  be 
made  on  a  timely  basis  in  accordance 
with  the  deadline  date  established 
under  {  225.6(b)(1). 

(2)  At  a  minimum,  the  application 
shall  include: 

(i)  A  site  information  sheet,  as 
developed  by  the  State  agency,  for  each 
site  where  a  food  service  operation  is 
proposed.  The  site  information  sheet 
shall  demonstrate  or  describe  the 
following: 
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(A)  An  organized  and  supervised 
system  for  serving  meals  to  attending 
children; 

(B)  The  estimated  number  and  types 
of  meals  to  be  served  and  the  times  of 
service; 

(C)  Arrangements,  within  standards 
prescribed  by  the  State  or  local  health 
authorities,  for  delivery  and  holding  of 
meals  until  time  of  service,  and 
arrangements  for  storing  and 
refrigerating  any  leftover  meals  until  the 
next  day; 

(D)  Arrangements  for  service  during 
periods  of  inclement  weather; 

(E)  Access  to  a  means  of 
communication  for  making  necessary 
adjustments  in  the  number  of  meals 
delivered  in  accordance  with  the 
number  of  children  attending  daily  at 
each  site; 

(F)  The  geographic  area  to  be  served 
by  the  site; 

(G)  The  percentage  of  children  in  the 
area  to  be  served  by  the  site  who  meet 
the  Program’s  income  standards;  and 

(H)  Whether  the  site  is  rural,  as 
defined  in  $  225.2,  or  non-rural,  and 
whether  the  site’s  food  service  will  be 
self-prepared  or  vended. 

(iij  Along  with  its  site  information 
sheet  for  a  site  that  is  not  a  camp, 
documentation  supporting  the  eligibility 
of  each  site  as  serving  an  area  in  which 
poor  economic  conditions  exist. 

(A)  For  these  sites  at  which  applicants 
will  serve  children  of  migrant  workers, 
the  documentation  requirement  may  be 
met  by  providing  the  State  agency  with 
data  from  an  organization  determined 
by  the  State  agency  to  be  a  migrant 
organization  which  supports  the 
eligibility  of  those  children  as  a  group. 

(B)  When  a  sponsor  proposes  to  serve 
a  site  which  it  served  in  the  previous 
year,  documentation  from  the  previous 
year  may  be  used  to  support  the 
eligibility  of  the  site.  For  such  sites, 
applicants  shall  only  be  required  to 
obtain  new  documentation  every  other 
year. 

(iii)  Along  with  its  site  information 
sheet  for  a  site  which  is  a  camp, 
documentation  showing  the  number  of 
children  enrolled  in  each  session  who 
meet  the  Program’s  income  standards.  If 
such  documentation  is  not  available  at 
the  time  of  application,  it  shall  be 
submitted  as  soon  as  possible  thereafter 
and  in  no  case  later  than  the  filing  of  the 
camp’s  claim  for  reimbursement  for  each 
session. 

(iv)  Information  in  sufficient  detail  to 
enable  the  State  agency  to  determine 
whether  the  applicant  meets  the  criteria 
for  participation  in  the  Program  as  set 
forth  in  §  225.14;  the  extent  of  Program 
payments  needed,  including  a  request 
for  advance  payments  and  start-up 


payments,  if  applicable;  and  a  staffing 
and  monitoring  plan. 

(v)  A  complete  administrative  and 
operating  budget  for  State  agency 
review  and  approval.  The 
administrative  budget  shall  contain  the 
projected  administrative  expenses 
which  a  sponsor  expects  to  incur  during 
the  operation  of  the  Program,  and  shall 
include  information  in  sufficient  detail 
to  enable  the  State  agency  to  assess  the 
sponsor’s  ability  to  operate  the  Program 
within  its  estimated  reimbursement.  A 
sponsor’s  approved  administrative 
budget  shall  be  subject  to  subsequent 
review  by  the  State  agency  for 
adjustments  in  projected  administrative 
costs. 

(vi)  A  plan  for  and  a  synopsis  of  its 
invitation  to  bid  for  food  service,  if  an 
invitation  to  bid  is  required  under 

§  225.15(g). 

(vii)  A  free  meal  policy  statement,  as 
described  in  paragraph  (c)(3)  of  this 
section. 

(viii)  For  each  applicant  which  seeks 
approval  under  §  225.14(b)(3)  as  a  unit 
of  local,  municipal,  county  or  State 
government,  certification  that  it  will 
directly  operate  the  Program  in 
accordance  with  §  225.14(d)(4). 

(3)  Each  applicant  shall  submit  a 
statement  of  its  policy  for  serving  free 
meals  at  all  sites  under  its  jurisdiction. 

(i)  The  policy  statement  shall  consist 
of  an  assurance  to  the  State  agency  that 
all  children  are  served  the  same  meals 
at  no  separate  charge  and  that  there  is 
no  discrimination  in  the  course  of  the 
food  service. 

(ii)  In  addition,  the  policy  statement 
for  camps  that  charge  separately  for 
meals  and  other  programs  not  eligible 
under  §  225.2  (paragraph  (a)  of  “areas  in 
which  poor  economic  conditions  exist) 
shall  include  the  following: 

(A)  A  statement  that  the  eligibility 
standards  conform  to  the  Secretary’s 
family  size  and  income  standards  for 
free  and  reduced  price  school  meals; 

(B)  A  description  of  the  method  or 
methods  to  be  used  in  accepting 
applications  from  families  for  Program 
meals.  Such  methods  shall  ensure  that 
households  are  permitted  to  apply  on 
behalf  of  children  who  are  members  of 
food  stamp  households  or  AFDC 
assistance  units  using  the  categorical 
eligibility  procedures  described  in 

§  225.15(f); 

(C)  A  description  of  the  method  used 
by  camps  for  collecting  payments  from 
children  who  pay  the  full  price  of  the 
meal  while  preventing  the  overt 
identification  of  children  receiving  a  free 
meal; 

(D)  An  assurance  that  the  camp  will 
establish  a  hearing  procedure  for 
families  wishing  to  appeal  a  denial  of  an 


application  for  free  meals.  Such  hearing 
procedures  shall  meet  the  requirements 
set  forth  in  paragraph  (c)(4)  of  this 
section; 

(E)  An  assurance  that,  if  a  family 
requests  a  hearing,  the  child  shall 
continue  to  receive  free  meals  until  a 
decision  is  rendered,  and 

(F)  An  assurance  that  there  will  be  no 
overt  identification  of  free  meal 
recipients  and  no  discrimination  against 
any  child  on  the  basis  of  race,  color, 
national  origin,  sex,  age,  or  handicap. 

(4)  Each  applicant  shall  submit  with 
its  application  a  copy  of  its  hearing 
procedures.  At  a  minimum,  these 
procedures  shall  provide: 

(i)  That  a  simple,  publicly  announced 
method  will  be  used  for  a  family  to 
make  an  oral  or  written  request  for  a 
hearing; 

(ii)  That  the  family  will  have  the 
opportunity  to  be  assisted  or 
represented  by  an  attorney  or  other 
person; 

(iii)  That  the  family  will  have  an 
opportunity  to  examine  the  documents 
and  records  supporting  the  decision 
being  appealed  both  before  and  during 
the  hearing; 

(iv)  That  the  hearing  will  be 
reasonably  prompt  and  convenient  for 
the  family; 

(v)  That  adequate  notice  will  be  given 
to  the  family  of  the  time  and  place  of  the 
hearing; 

(vi)  That  the  family  will  have  an 
opportunity  to  present  oral  or 
documentary  evidence  and  arguments 
supporting  its  position; 

(vii)  That  the  family  will  have  an 
opportunity  to  question  or  refute  any 
testimony  or  other  evidence  and  to 
confront  and  cross-examine  any  adverse 
witnesses; 

(viii)  That  the  hearing  shall  be 
conducted  and  the  decision  made  by  a 
hearing  official  who  did  not  participate 
in  the  action  being  appealed; 

(ix)  That  the  decision  shall  be  based 
on  the  oral  and  documentary  evidence 
presented  at  the  hearing  and  made  a 
part  of  the  record; 

(x)  That  the  family  and  any 
designated  representative  shall  be 
notified  in  writing  of  the  decision; 

(xi)  That  a  written  record  shall  be 
prepared  for  each  hearing  which 
includes  the  action  being  appealed,  any 
documentary  evidence  and  a  summary 
of  oral  testimony  presented  at  the 
hearing,  the  decision  and  the  reasons  for 
the  decision,  and  a  copy  of  the  notice 
sent  to  the  family;  and 

(xii)  That  the  written  record  shall  be 
maintained  for  a  period  of  three  years 
following  the  conclusion  of  the  hearing, 
during  which  it  shall  be  available  for 
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examination  by  the  family  or  its 
representatives  at  any  reasonable  time 
and  place. 

(d)  Approval  of  sites.  (1)  When 
evaluating  a  proposed  food  service  site, 
the  State  agency  shall  ensure  that: 

(1)  If  not  a  camp,  the  proposed  site 
serves  as  an  area  in  which  poor 
economic  conditions  exist,  as  defined  by 
§  225.2; 

(ii)  The  area  which  the  site  proposes 
to  serve  is  not  or  will  not  be  served  in 
whole  or  in  part  by  another  site,  unless 
it  can  be  demonstrated  to  the 
satisfaction  of  the  State  agency  that 
each  site  will  serve  children  not  served 
by  any  other  site  in  the  same  area  for 
the  same  meal;  and 

(iii)  The  site  is  approved  to  serve  no 
more  than  the  number  of  children  for 
which  its  facilities  are  adequate. 

(2)  When  approving  the  application  of 
a  site  which  will  serve  meals  prepared 
by  a  food  service  management  company, 
the  State  agency  shall  establish  for  each 
meal  service  an  approved  level  for  the 
maximum  number  of  children’s  meals 
which  may  be  served  under  the 
Program.  These  approved  levels  shall  be 
established  in  accordance  with  the 
following  provisions: 

(i)  The  initial  maximum  approved 
level  shall  be  based  upon  the  historical 
record  of  attendance  at  the  site  if  such  a 
record  has  been  established  in  prior 
years  and  the  State  agency  determines 
that  it  is  accurate.  The  State  agency 
shall  develop  a  procedure  for 
establishing  initial  maximum  approved 
levels  for  sites  when  no  accurate  record 
from  prior  years  is  available. 

(ii)  The  maximum  approved  level  shall 
be  adjusted,  if  warranted,  based  upon 
information  collected  during  site 
reviews.  If  attendance  at  the  site  on  the 
day  of  the  review  is  significantly  below 
the  site’s  approved  level,  the  State 
agency  should  consider  making  a 
downward  adjustment  in  the  approved 
level  with  the  objective  of  providing 
only  one  meal  per  child. 

(iii)  The  sponsor  may  seek  an  upward 
adjustment  in  the  approved  level  for  its 
sites  by  requesting  a  site  review  or  by 
providing  the  State  agency  with 
evidence  that  attendance  exceeds  the 
sites’  approved  levels. 

(iv)  Whenever  the  State  agency 
establishes  or  adjusts  approved  levels  of 
meal  service  for  a  site,  it  shall  document 
the  action  in  its  files,  and  it  shall 
provide  the  sponsor  with  immediate 
written  confirmation  of  the  approved 
level. 

(v)  Upon  approval  of  its  application  or 
any  adjustment  to  its  maximum 
approved  levels,  the  sponsor  shall 
inform  the  food  service  management 
company  with  which  it  contracts  of  the 


approved  level  for  each  meal  service  at 
each  site  served  by  the  food  service 
management  company.  This  notification 
of  any  adjustments  in  approved  levels 
shall  take  place  within  the  time  frames 
set  forth  in  the  contract  for  adjusting 
meal  orders.  Whenever  the  sponsor 
notifies  the  food  service  management 
company  of  the  approved  levels  or  any 
adjustments  to  these  levels  for  any  of  its 
sites,  the  sponsor  shall  clearly  inform 
the  food  service  management  company 
that  an  approved  level  of  meal  service 
represents  the  maximum  number  of 
meals  which  may  be  served  at  a  site  and 
is  not  a  standing  order  for  a  specific 
number  of  meals  at  that  site.  When  the 
number  of  children  attending  is  below 
the  site’s  approved  level,  the  sponsor 
shall  adjust  meal  order  with  the 
objective  of  serving  only  one  meal  per 
child  as  required  under  §  225.15(b)(3). 

(e)  State-Sponsor  Agreement. 

Sponsors  approved  for  participation  in 
the  Program  shall  enter  into  written 
agreements  with  the  State  agency.  The 
agreements  shall  provide  that  the 
sponsor  shall: 

(1)  Operate  a  nonprofit  food  service 
during  any  period  from  May  through 
September  for  children  on  school 
vacation  or  at  other  times  for  children 
under  a  continuous  school  calendar 
system; 

(2)  Serve  meals  which  meet  the 
requirements  and  provisions  set  forth  in 
§  225.16  during  times  designated  as  meal 
service  periods  by  the  sponsor,  and 
serve  the  same  meals  to  all  children; 

(3)  Serve  meals  without  cost  to  all 
children,  except  that  camps  may  charge 
for  meals  served  to  children  who  are  not 
served  meals  under  the  Program; 

(4)  Issue  a  free  meal  policy  statement 
in  accordance  with  §  225.6(c); 

(5)  Meet  the  training  requirement  for 
its  administrative  and  site  personnel,  as 
required  under  §  225.15(d)(1); 

(6)  Claim  reimbursement  only  for  the 
type  of  types  of  meals  specified  in  the 
agreement  and  served  without  charge  to 
children  at  approved  sites  during  the 
approved  meal  service  period,  except 
that  camps  shall  claim  reimbursement 
only  for  the  type  or  types  of  meals 
specified  in  the  agreement  and  served 
without  charge  to  children  who  meet  the 
Program’s  income  standards.  The 
agreement  shall  specify  the  approved 
levels  of  meal  service  for  the  sponsor’s 
sites  if  such  levels  are  required  under 

§  225.6(d)(2).  No  permanent  changes 
may  be  made  in  the  serving  time  of  any 
meal  unless  the  changes  are  approved 
by  the  State  agency; 

(7)  Submit  claims  for  reimbursement 
in  accordance  with  procedures 
established  by  the  State  agency,  and 
those  stated  in  Section  225.9; 


(8)  In  the  storage,  preparation  and 
service  of  food,  maintain  proper 
sanitation  and  health  standards  in 
conformance  with  all  applicable  State 
and  local  laws  and  regulations; 

(9)  Accept  and  use,  in  quantities  that 
may  be  efficiently  utilized  in  the 
Program,  such  foods  as  may  be  offered 
as  a  donation  by  the  Department, 

(10)  Have  access  to  facilities 
necessary  for  storing,  preparing,  and 
serving  food; 

(11)  Maintain  a  financial  management 
system  as  prescribed  by  the  State 
agency; 

(12)  Maintain  on  file  documentation  of 
site  visits  and  reviews  in  accordance 
with  §  225.15(d)  (2)  and  (3); 

(13)  Upon  request,  make  all  accounts 
and  records  pertaining  to  the  Program 
available  to  State,  Federal,  or  other 
authorized  officials  for  audit  or 
administrative  review,  at  a  reasonable 
time  and  place.  The  records  shall  be 
retained  for  a  period  of  3  years  after  the 
end  of  the  fiscal  year  to  which  they 
pertain,  unless  audit  or  investigative 
findings  have  not  been  resolved,  in 
which  case  the  records  shall  be  retained 
until  all  issues  raised  by  the  audit  or 
investigation  have  been  resolved; 

(14)  Maintain  children  on  site  while 
meals  are  consumed;  and 

(15)  Retain  final  financial  and 
administrative  responsibility  for  its 
program. 

(f)  Special  account.  In  addition,  the 
State  agency  may  require  any  vended 
sponsor  to  enter  into  a  special  account 
agreement  with  the  State  agency.  The 
special  account  agreement  shall 
stipulate  that  the  sponsor  shall  establish 
a  special  account  with  a  State  agency  or 
Federally  insured  bank  for  operating 
costs  payable  to  the  sponsor  by  the 
State.  The  agreement  shall  also  stipulate 
that  any  disbursement  of  monies  from 
the  account  must  be  authorized  by  both 
the  sponsor  and  the  food  service 
management  company.  The  special 
account  agreement  may  contain  such 
other  terms,  agreed  to  by  both  the 
sponsor  and  the  food  service 
management  company,  which  are 
consistent  with  the  terms  of  the  contract 
between  the  sponsor  and  the  food 
service  management  company.  A  copy 
of  the  special  account  agreement  shall 
be  submitted  to  the  State  agency  and 
another  copy  maintained  on  file  by  the 
sponsor.  Any  charges  made  by  the  bank 
for  the  account  described  in  this  section 
shall  be  considered  an  allowable 
sponsor  administrative  cost. 

(g)  Food  service  management 
company  registration.  (1)  With  the 
exception  of  the  exemptions  described 
in  paragraph  (g)(9)  of  this  section,  each 
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food  service  management  company  shall 
register  with  the  State  by  March  15  of 
each  fiscal  year.  A  State  agency  shall 
consider  a  food  service  management 
company’s  application  for  registration 
submitted  after  March  15  of  the  current 
year  only  if  the  State  agency  determines 
and  documents  that  failing  to  consider 
the  company's  application  could 
potentially  result  in  a  significant  number 
of  needy  children  not  having  reasonable 
access  to  the  Program. 

(2)  February  1,  each  State  agency  shall 
notify  each  food  service  management 
company  which  participated  in  the 
State’s  Program  during  the  previous  two 
years  that  it  must  register  with  the  State 
agency.  This  notification  shall  include, 
at  a  minimum: 

(i)  A  statement  that  registration  with 
the  State  agency  is  a  prerequisite  to 
participation  in  the  Program: 

(ii)  A  list  of  the  items  which  must  be 
submitted  with  the  application  for 
registration  as  set  forth  in  paragraph 
(g)(4)  of  this  section; 

(iii)  A  complete  description  of  the 
criteria  developed  by  the  State  agency 
for  determining  registrant  eligibility;  and 

(iv)  Any  other  information  necessary 
to  apply  for  registration. 

In  addition,  each  State  agency  shall  by 
February  1  issue  a  public  announcement 
of  the  registration  requirement,  including 
all  the  information  necessary  to  apply 
for  registration. 

(3)  Each  State  agency  shall  require 
food  service  management  companies 
submitting  applications  for  registration 
to  certify  that  the  information  submitted 
is  true  and  correct  and  that  the  food 
service  management  company  is  aware 
that  misrepresentation  may  result  in 
prosecution  under  applicable  State  and 
Federal  statutes. 

(4)  At  a  minimum  registration  shall 
require: 

(i)  Submission  of  the  food  service 
management  company’s  name  and 
mailing  address  and  any  other  names 
under  which  the  company  has  operated 
during  the  past  two  years; 

(ii)  A  certification  that  the  food 
service  management  company  meets 
applicable  State  and  local  health,  safety, 
and  sanitation  standards; 

(iii)  Disclosure  of  present  company 
owners,  directors,  and  officers,  and  their 
relationship  in  the  past  two  years  to  any 
sponsor  or  food  service  management 
company  which  participated  in  the 
Program; 

(iv)  Records  of  contract  terminations, 
disallowances,  and  health,  safety,  and 
sanitation  code  violations  related  to 
Program  participation  during  the  past 
two  years; 

(v)  Records  of  any  other  contract 
terminations  and  health,  safety,  and 


sanitation  code  violations  during  the 
past  two  years; 

(vi)  The  address  or  addresses  of  the 
company’s  food  preparation  and 
distribution  facilities  which  will  be  used 
in  the  Program  and  the  name  of  the  local 
official  responsible  for  the  operation  of 
these  facilities; 

(vii)  The  number  of  Program  meals 
which  can  be  prepared  in  each 
preparation  facility  during  a  twenty-four 
hour  period; 

(viii)  A  certification  that  the  food 
service  management  company  will 
operate  in  accordance  with  current 
Program  regulations; 

(ix)  A  statement  that  the  food  service 
management  company  understands  that 
it  will  not  be  paid  for  meals  which  are 
delivered  to  non-approved  sites,  or  for 
meals  which  are  delivered  to  approved 
sites  outside  of  the  agreed  upon  delivery 
time,  or  for  meals  that  do  not  meet  the 
meal  requirements  and  food 
specifications  contained  in  the  contract 
between  the  sponsor  and  the  food 
service  management  company; 

(x)  Submission  of  a  Certified  Public 
Accountant's  audit  report  if  an  audit 
was  performed  during  the  prior  year; 
and 

(xi)  A  statement  as  to  whether  the 
organization  is  a  minority  business 
enterprise.  A  minority  business 
enterprise  is  a  business  in  which: 

(A)  The  management  and  daily 
operations  of  the  business  are  controlled 
by  a  member  or  members  of  a  minority 
group  (minority  groups  are  Blacks, 
Hispanics,  American  Indians,  Alaskan 
Natives,  Orientals  and  Aleuts);  and 

(B)  At  least  51  percent  of  which  is 
owned  by  a  member  or  members  of  a 
minority  group.  If  the  business  is  a 
corporation,  at  least  51  percent  of  all 
classes  of  voting  stock  of  the 
corporation  must  be  owned  by  members 
of  a  minority  group;  if  the  business  is  a 
partnership,  at  least  51  percent  of  the 
partnership  must  be  owned  by  a 
member  or  members  of  a  minority  group. 

(5)  Prior  to  approving  a  food  service 
management  company's  request  for 
registration,  the  State  agency  shall 
provide  for  inspection  of  all  food 
preparation  facilities  listed  on  the 
application  for  registration,  except  those 
located  outside  the  State.  The  State 
agency  shall  promptly  notify  FNSRO  of 
the  name  and  location  of  any  out-of- 
State  facility,  and  FNSRO  shall  ensure 
that  the  facility  is  inspected  prior  to 
registration.  The  purpose  of  the 
inspection  is  to  evalute  each  facility’s 
suitability  for  preparation  of  Program 
meals.  The  State  agency  may  waive  this 
inspection  requirement  if  a  facility  was 
registered  during  the  previous  summer 


and  operated  in  accordance  with 
Program  requirements. 

(6)  No  food  service  management 
company  shall  be  registered  if  the  State 
agency  determines  that  the  company 
lacks  the  administrative  and  financial 
capability  to  perform  under  the  Program 
or  if  it  is  identifiable  through  its 
organization  or  principals  as  a  food 
service  management  company  which 
participated  in  the  Program  during  any 
previous  year  and  was  seriously 
deficient  in  its  Program  operation. 

Serious  deficiencies  which  are  grounds 
for  non-registration  include,  but  are  not 
limited  to,  any  of  the  following: 

(i)  Noncompliance  with  the  applicable 
bid  procedures,  contract  requirements, 
or  Program  regulations; 

(ii)  Submission  of  false  information  to 
the  State  agency; 

(iii)  Failure  to  conform  meal  deliveries 
to  meal  orders; 

(iv)  Delivery  of  a  significant  number 
of  meals  which  did  not  meet  contract 
requirements; 

(v)  Failure  to  maintain  adequate 
records; 

(vi)  Significant  health  code  violations 
which  were  not  corrected  upon 
reinspection; 

(vii)  Failure  to  deliver  meals;  or 

(viii)  The  conviction  of  any  officer, 

owner,  partner,  or  manager  of  the 
company  for  a  crime  in  connection  with 
a  prior  Program  operation. 

(7)  The  State  agency  shall  notify  in 
writing  each  food  service  management 
company  which  applied  for  registration 
of  its  determination  within  30  calendar 
days  of  reciving  the  complete 
application.  It  the  application  for 
registration  is  denied,  the  official 
making  the  determination  must  notify 
the  food  service  management  company 
in  writing,  stating  all  the  grounds  on 
which  the  State  agency  based  the 
denial. 

(8)  Each  State  agency  shall  submit 
information  to  FNS  regarding 
registration  of  food  service  management 
companies,  as  required  under  §  225.8(d). 

(9)  The  following  types  of  food  service 
management  companies  are  exempt 
from  the  requirement  for  registration: 

(i)  A  school  or  school  food  authority 
acting  as  a  food  service  management 
company;  and 

(ii)  A  food  service  management 
company  which  has  an  exclusive 
contract  with  a  school  or  school  food 
authority  for  year-round  service  and  has 
no  contracts  with  other  Program 
sponsors. 

(h)  Monitoring  of  food  service 
management  company  procurements.  (1) 
The  State  agency  shall  ensure  that 
sponsors’  food  service  management 
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company  procurements  are  carried  out 
in  accordance  with  §§  225.15(g)  and 
225.17  of  this  part. 

(2)  Each  State  agency  shall  develop  a 
standard  form  of  contract  for  use  by 
sponsors  in  contracting  with  food 
service  management  companies. 

Sponsors  which  are  public  entities, 
sponsors  with  exclusive  year-round 
contracts  with  a  food  service 
management  company,  and  sponsors 
whose  food  service  management 
company  contract(s)  do  not  exceed 
$10,000  in  aggregate  value  may  use  their 
existing  or  usual  form  of  contract, 
provided  that  such  form  of  contract  has 
been  submitted  to  and  approved  by  the 
State  agency.  The  standard  contract 
developed  by  the  State  agency  shall 
expressly  and  without  exception 
provide  that: 

(i)  All  meals  prepared  by  a  food 
service  management  company  shall  be 
unitized,  with  or  without  milk  or  juice, 
unless  the  State  agency  has  approved, 
pursuant  to  paragraph  (h)(3)  of  this 
section,  a  request  for  exceptions  to  the 
unitizing  requirement  for  certain 
components  of  a  meal; 

(ii)  A  food  service  management 
company  entering  into  a  contract  with  a 
sponsor  under  the  Program  shall  not 
subcontract  for  the  total  meal,  with  or 
without  milk,  or  for  the  assembly  of  the 
meal; 

(iii)  The  sponsor  shall  provide  to  the 
food  service  management  company  a  list 
of  State  agency  approved  food  service 
sites,  along  with  the  approved  level  for 
the  number  of  meals  which  may  be 
claimed  for  reimbursement  for  each  site, 
established  under  §  225.6(d)(2),  and 
shall  notify  the  food  service 
management  company  of  all  sites  which 
have  been  approved,  cancelled,  or 
terminated  subsequent  to  the 
submission  of  the  initial  approved  site 
list  and  of  any  changes  in  the  approved 
level  of  meal  service  for  a  site.  Such 
notification  shall  be  provided  within  the 
time  limits  mutually  agreed  upon  in  the 
contract; 

(iv)  The  food  service  management 
company  shall  maintain  such  records 
(supported  by  invoices,  receipts,  or  other 
evidence)  as  the  sponsor  will  need  to 
meet  its  responsibilities  under  this  part, 
and  shall  submit  all  required  reports  to 
the  sponsor  promptly  at  the  end  of  each 
month,  unless  more  frequent  reports  are 
required  by  the  sponsor; 

(v)  The  food  service  management 
company  shall  have  State  or  local  health 
certification  for  the  facility  in  which  it 
proposes  to  prepare  meals  for  use  in  the 
Program,  and  it  shall  ensure  that  health 
and  sanitation  requirements  are  met  at 
all  times.  In  addition,  the  food  service 
management  company  shall  provide  for  - 


meals  which  it  prepares  to  be 
periodically  inspected  by  the  local 
health  department  or  an  independent 
agency  to  determine  bacteria  levels  in 
the  meals  being  served.  These  levels 
shall  conform  to  the  standards  which 
are  applied  by  the  local  health  authority 
with  respect  to  the  level  of  bacteria 
which  may  be  present  in  meals  served 
by  other  food  service  establishments  in 
the  locality.  The  results  of  the 
inspections  shall  be  submitted  promptly 
to  the  sponsor  and  to  the  State  agency; 

(vi)  The  meals  served  under  the 
contract  shall  conform  to  the  cycle 
menus  and  meal  quality  standards  and 
food  specifications  approved  by  the 
State  agency  and  upon  which  the  bid 
was  based; 

(vji)  The  books  and  records  of  the 
food  service  management  company 
pertaining  to  the  sponsor’s  food  service 
operation  shall  be  available  for 
inspection  and  audit  by  representatives 
of  the  State  agency,  the  Department  and 
the  U.S.  General  Accounting  Office  at 
any  reasonable  time  and  place  for  a 
period  of  3  years  from  the  date  of  receipt 
of  final  payment  under  the  contract, 
except  that,  if  audit  or  investigation 
findings  have  not  been  resolved,  such 
records  shall  be  retained  until  all  issues 
raised  by  the  audit  or  investigation  have 
been  resolved; 

(viii)  The  sponsor  and  the  food  service 
management  company  shall  operate  in 
accordance  with  current  Program 
regulations; 

(ix)  The  food  service  management 
company  shall  be  paid  by  the  sponsor 
for  all  meals  delivered  in  accordance 
with  the  contract  and  this  part. 

However,  neither  the  Department  nor 
the  State  agency  assumes  any  liability 
for  payment  of  differences  between  the 
number  of  meals  delivered  by  the  food 
service  management  company  and  the 
number  of  meals  served  by  the  sponsor 
that  are  eligible  for  reimbursement; 

(x)  Meals  shall  be  delivered  in 
accordance  with  a  delivery  schedule 
prescribed  in  the  contract; 

(xi)  Increases  and  decreases  in  the 
number  of  meals  ordered  shall  be  made 
by  the  sponsor,  as  needed,  within  a  prior 
notice  period  mutually  agreed  upon; 

(xii)  All  meals  served  under  the 
Program  shall  meet  the  requirements  of 
§  225.16; 

(xiii)  In  cases  of  nonperformance  or 
noncompliance  on  the  part  of  the  food 
service  management  company,  the 
company  shall  pay  the  sponsor  for  any 
excess  costs  which  the  sponsor  may 
incur  by  obtaining  meals  from  another 
source: 

(xiv)  If  the  State  agency  requires  the 
sponsor  to  establish  a  special  account 
for  the  deposit  of  operating  costs 


payments  in  accordance  with  the 
conditions  set  forth  in  {  225.6(f),  the 
contract  shall  so  specify; 

(xv)  The  food  service  management 
company  shall  submit  records  of  all 
costs  incurred  in  the  sponsor's  food 
service  operation  in  sufficient  time  to 
allow  the  sponsor  to  prepare  and  submit 
the  claim  for  reimbursement  to  meet  the 
60-day  submission  deadline;  and 

(xvi)  The  food  service  management 
company  shall  comply  with  the 
appropriate  bonding  requirements,  as 
set  forth  in  $  225.15(g)  (6)  through  (8). 

(3)  All  meals  prepared  by  a  food 
service  management  company  shall  be 
unitized,  with  or  without  milk  or  juice, 
unless  the  sponsor  submits  to  the  State 
agency  a  request  for  exceptions  to  the 
unitizing  requirement  for  certain 
components  of  a  meal.  These  requests 
shall  be  sumitted  to  the  State  agency  in 
writing  in  sufficient  time  for  the  State 
agency  to  respond  prior  to  the  sponsor’s 
advertising  for  bids.  The  State  agency 
shall  notify  the  sponsor  in  writing  of  its 
determination  in  a  timely  manner. 

(4)  Each  State  agency  shall  have  a 
representative  present  at  all  food 
service  management  company 
procurement  bid  openings  when 
sponsors  are  expected  to  receive  more 
than  $100,000  in  Program  payments. 

(5)  Copies  of  all  contracts  between 
sponsors  and  food  service  management 
companies,  along  with  a  certification  of 
independent  price  determination,  shall 
be  submitted  to  the  State  agency-prior  to 
the  beginning  of  Program  operations. 
Sponsors  shall  also  submit  to  the  State 
agency  copies  of  all  bids  received  and 
their  reason  for  selecting  the  food 
service  management  company  chosen. 

(6)  All  bids  in  an  amount  which 
exceeds  the  lowest  bid  shall  be 
submitted  to  the  State  agency  for 
approval  before  acceptance.  All  bids 
totaling  $100,000  or  more  shall  be 
submitted  to  the  State  agency  for 
approval  before  acceptance.  State 
agencies  shall  respond  to  a  request  for 
approval  of  such  bids  within  5  working 
days  of  receipt. 

(7)  Failure  by  a  sponsor  to  comply 
with  the  provisions  of  this  paragraph  or 
§  225.15(m)  shall  be  sufficient  grounds 
for  the  State  agency  to  terminate 
participation  by  the  sponsor  in 
accordance  with  §  225.18(b). 

(i)  A leal  pattern  exceptions.  The  State 
agency  shall  review  and  act  upon 
requests  for  exceptions  to  the  meal 
pattern  in  accordance  with  the 
guidelines  and  limitations  set  forth  in 
§  225.16. 
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§225.7  Program  monitoring  and 
assistance. 

(a)  Training.  Prior  to  the  beginning  of 
Program  operations,  each  State  agency 
shall  make  available  training  in  all 
necessary  areas  of  Program 
administration  to  sponsor  personnel, 
food  service  management  company 
representatives,  auditors,  and  health 
inspectors  who  will  participate  in  the 
Program  in  that  State.  Prior  to  Program 
operations,  the  State  agency  shall 
ensure  that  the  sponsor’s  supervisory 
personnel  responsible  for  the  food 
service  receive  training  in  all  necessary 
areas  of  Program  administration  and 
operations.  This  training  shall  reflect  the 
fact  that  individual  sponsors  or  groups 
of  sponsors  require  different  levels  and 
areas  of  Program  training.  State 
agencies  are  encouraged  to  utilize  in 
such  training,  and  in  die  training  of  site 
personnel,  sponsor  personnel  who  have 
previously  participated  in  the  Program. 
Training  should  be  made  available  at 
convenient  locations. 

(b)  Program  materials.  Each  State 
agency  shall  develop  and  make 
available  all  necessary  Program 
materials  in  sufficient  time  to  enable 
applicant  sponsors  to  prepare 
adequately  for  the  Program. 

(c)  Food  specifications  and  meal 
quality  standards.  With  the  assistance 
of  the  Department,  each  State  agency 
shall  develop  and  make  available  to  all 
sponsors  minimum  food  specifications 
and  model  meal  quality  standards  which 
shall  become  part  of  all  contracts 
between  vended  sponsors  and  food 
service  management  companies. 

(d)  Program  monitoring  and 
assistance.  The  State  agency  shall 
conduct  Program  monitoring  and 
provide  Program  assistance  according  to 
the  following  provisions: 

(1)  Pre-approval  visits.  The  State 
agency  shall  conduct  pre-approval  visits 
of  sponsors  and  sites,  as  specified 
below,  to  assess  the  applicant  sponsor's 
or  site's  potential  for  successful  Program 
operations  and  to  verify  information 
provided  in  application.  The  State 
agency  shall  visit  prior  to  approval: 

(i)  All  applicant  sponsors  which  did 
not  participate  in  the  program  in  the 
prior  year.  However,  if  a  sponsor  is  a 
school  food  authority,  has  been 
reviewed  by  the  State  agency  under  the 
National  School  Lunch  Program  during 
the  preceding  12  months,  and  had  no 
significant  deficiencies  noted  in  that 
review,  a  pre-approval  visit  may  be 
conducted  at  the  discretion  of  the  State 
agency, 

(ii)  All  applicant  sponsors  which,  as  a 
result  of  operational  problems  noted  in 
the  prior  year,  the  State  agency  has 


determined  need  a  pre-approval  visit; 
and 

(iii)  All  proposed  nonschool  sites  with 
an  expected  average  daily  attendance  of 
300  children  or  more  which  did  not 
participate  in  the  Program  in  the  prior 
year. 

(2)  Sponsor  and  site  reviews.  The 
State  agency  shall  review  sponsors  and 
sites  to  ensure  compliance  with  Program 
regulations,  the  Department’s 
nondiscrimination  regulations  (7  CFR 
Part  15)  and  any  other  applicable 
instructions  issued  by  the  Department. 

In  determining  which  sponsors  or  sites 
to  review  under  this  paragraph,  the 
State  agency  shall,  at  a  minimum, 
consider  the  sponsors’  and  sites’ 
previous  participation  in  the  Program, 
their  current  and  previous  Program 
performance,  and  the  results  of  any 
previous  review  of  the  sponsor  and 
sites.  Reviews  shall  be  conducted  as 
follows: 

(i)  State  agencies  shall  review  an 
average  of  15  percent  of  the  following 
sponsors’  sites  during  their  first  four 
weeks  of  operation: 

(A)  Sponsors  which  have  10  or  more 
sites  and  which  did  not  operate  the 
Program  in  the  prior  year,  and 

(B)  Other  sponsors  of  10  or  more  sites 
which  are  determined  by  the  State 
agency  to  need  early  reviews. 

(ii)  In  addition,  the  State  agency  shall 
conduct  the  following  review  at  least 
once  during  the  Program: 

(A)  For  all  remaining  sponsors  with  10 
or  more  sites,  an  average  of  at  least  15 
percent  of  their  sites;  and 

(B)  For  70  percent  of  sponsors  with 
fewer  then  10  sites,  an  average  of  at 
least  10  percent  of  their  sites. 

(3)  Follow-up  reviews.  The  State 
agency  shall  conduct  follow-up  reviews 
of  sponsors  and  sites  as  necessary. 

(4)  Monitoring  system.  Each  State 
agency  shall  develop  and  implement  a 
monitoring  system  to  ensure  that 
sponsors,  including  site  personnel,  and 
the  sponsor’s  food  service  management 
company,  if  applicable,  immediately 
receive  a  copy  of  any  review  reports 
which  indicate  Program  violations  and 
which  could  result  in  a  Program 
disallowance. 

(5)  Records.  Documentation  of 
Program  assistance  and  the  results  of 
such  assistance  shall  be  maintained  on 
file  by  the  State  agency. 

(6)  Food  service  management 
company  facility  visits.  As  a  part  of  the 
review  of  any  vended  sponsor  which 
contracts  for  the  preparation  of  meals, 
the  State  agency  shall  inspect  the  food 
service  management  company’s 
facilities.  Each  State  agency  shall 
establish  an  order  of  priority  for  visiting 
facilities  at  which  food  is  prepared  for 


the  Program.  The  State  agency  shall 
respond  promptly  to  complaints 
concerning  facilities.  If  a  food  service 
management  company  fails  to  correct 
violations  noted  by  the  State  agency 
during  a  review,  the  State  agency  shall 
notify  the  sponsor  and  the  food  service 
management  company  that 
reimbursement  shall  not  be  paid  for 
meals  prepared  by  the  food  service 
management  company  after  a  date 
specified  in  the  notification.  Funds 
provided  for  in  §  225.5(f)  may  be  used 
for  conducting  food  service  management 
company  facility  inspections. 

(7)  Forms  for  reviews  by  sponsors. 
Each  State  agency  shall  develop  and 
provide  monitor  review  forms  to  all 
approved  sponsors.  These  forms  shall  be 
completed  by  sponsor  monitors.  The 
monitor  review  form  shall  include,  but 
not  be  limited  to,  the  time  of  the 
reviewer’s  arrival  and  departure,  the  site 
supervisor's  signature,  a  certification 
statement  to  be  signed  by  the  monitor, 
the  number  of  meals  prepared  or 
delivered,  the  number  of  meals  served  to 
children,  the  deficiencies  noted,  the 
corrective  actions  taken  by  the  sponsor, 
and  the  date  of  such  actions. 

(8)  Corrective  actions.  Corrective 
actions  which  the  State  agency  may 
take  when  Program  violations  are 
observed  during  the  conduct  of  a  review 
are  discussed  in  §  225.11.  The  State 
agency  shall  conduct  follow-up  reviews 
as  appropriate  when  corrective  actions 
are  required. 

(e)  Other  facility  inspections  and 
meal  quality  tests.  In  addition  to  those 
inspections  required  by  paragraph  (d)(6) 
of  this  section,  the  State  agency  may 
also  conduct  or  arrange  to  have 
conducted:  Inspections  of  self¬ 
preparation  and  vended  sponsors’  food 
preparation  facilities;  inspections  of 
food  service  sites;  and  meal  quality 
tests.  The  procedures  for  carrying  out 
these  inspections  and  tests  shall  be 
consistent  with  procedures  used  by  local 
health  authorities.  For  inspections  of 
food  service  management  companies’ 
facilities  not  conducted  by  State  agency 
personnel,  copies  of  the  results  shall  be 
provided  to  the  State  agency.  The 
company  and  the  sponsor  shall  also 
immediately  receive  a  copy  of  the 
results  of  these  inspections  when 
corrective  action  is  required.  If  a  food 
service  management  company  fails  to 
correct  violations  noted  by  the  State 
agency  during  a  review,  the  State 
agency  shall  notify  the  sponsor  and  the 
food  service  management  company  that 
reimbursement  shall  not  be  paid  for 
meals  prepared  by  the  food  service 
management  company  after  a  date 
specified  in  the  notification.  Funds 
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provided  for  in  §  225.5(f)  may  be  used 
for  conducting  these  inspections  and 
tests. 

(f)  Financial  management.  Each  State 
agency  shall  establish  a  financial 
management  system,  in  accordance  with 
the  Department’s  Uniform  Financial 
Assistance  Regulations  (7  CFR  Part 
3015)  and  FNS  guidance,  to  identify 
allowable  Program  costs  and  to 
establish  standards  for  sponsor 
recordkeeping  and  reporting.  The  State 
agency  shall  provide  guidarce  on  these 
financial  management  standards  to  each 
sponsor. 

(g)  Nondiscrimination.  (1)  Each  State 
agency  shall  comply  with  all 
requirements  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  Title  IX  of  the 
Education  Amendments  of  1972,  section 
504  of  the  Rehabilitation  Act  of  1973,  the 
Age  Discrimination  Act  of  1975,  and  the 
Department’s  regulations  concerning 
nondiscrimination  (7  CFR  Parts  15, 15a 
and  15b),  including  requirements  for 
racial  and  ethnic  participation  data 
collection,  public  notification  of  the 
nondiscrimination  policy,  and  reviews 
to  assure  compliance  with  such  policy, 
to  the  end  that  no  person  shall,  on  the 
grounds  of  race,  color,  national  origin, 
sex,  age,  or  handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  otherwise  subjected  to 
discrimination  under,  the  Program. 

(2)  Complaints  of  discrimination  filed 
by  applicants  or  participants  shall  be 
referred  to  FNS  or  the  Secretary  of 
Agriculture,  Washington,  DC  20250.  A 
State  agency  which  has  an  established 
grievance  or  complaint  handling 
procedure  may  resolve  sex  and 
handicap  discrimination  complaints 
before  referring  a  report  to  FNS. 

§  225.8  Records  and  reports. 

(a)  Each  State  agency  shall  maintain 
complete  and  accurate  current 
accounting  records  of  its  Program 
operations  which  will  adequately 
identify  funds  authorizations, 
obligations,  unobligated  balances, 
assets,  liabilities,  income,  claims  against 
sponsors  and  efforts  to  recover 
overpayments,  and  expenditures  for 
administrative  and  operating  costs. 
These  records  shall  be  retained  for  a 
period  of  three  years  after  the  date  of 
the  submission  of  the  final  Program 
Operations  and  Financial  Status  Report 
(SF-269),  except  that,  if  audit  findings 
have  not  been  resolved,  the  affected 
records  shall  be  retained  beyond  the 
three  year  period  until  such  time  as  any 
issues  raised  by  the  audit  findings  have 
been  resolved.  The  State  agency  shall 
also  retain  a  complete  record  of  each 
review  or  appeal  conducted,  as  required 
under  §  225.13,  for  a  period  of  three 


years  following  the  date  of  the  final 
determination  on  the  review  or  appeal. 
Records  may  be  kept  in  their  original 
form  or  on  microfilm. 

(b)  Each  State  agency  shall  submit  to 
FNS  a  final  report  on  the  Summer  Food 
Service  Program  Operations  (FNS-418) 
for  each  month  no  more  than  90  days 
following  the  last  day  of  the  month 
covered  by  the  report.  States  shall  not 
receive  Program  funds  for  any  month  for 
which  the  final  report  is  not  postmarked 
and/or  submitted  within  this  time  limit 
unless  FNS  grants  an  exception.  Upward 
adjustments  to  a  State’s  report  shall  not 
be  made  after  90  days  from  the  month 
covered  by  the  report  unless  authorized 
by  FNS.  Downward  adjustments  shall 
always  be  made  without  FNS 
authorization,  regardless  of  when  it  is 
determined  that  such  adjustments  need 
to  be  made.  Adjustments  to  a  State’s 
report  shall  be  reported  to  FNS  in 
accordance  with  procedures  established 
by  FNS.  Each  State  agency  shall  also 
submit  to  FNS  a  quarterly  Financial 
Status  Report  (SF-269)  on  the  use  of 
Program  funds.  Such  reports  shall  be 
submitted  no  later  than  30  days  after  the 
end  of  each  fiscal  year  quarter. 
Obligations  shall  be  reported  only  for 
the  fiscal  year  in  which  they  occur. 
Action  may  be  taken  against  the  State 
agency,  in  accordance  with  §  225.5(a)(1), 
for  failure  to  submit  accurate  and  timely 
reports. 

(c)  The  State  agency  must  submit  to 
FNS  a  final  Financial  Status  Report  no 
later  than  120  days  after  the  end  of  the 
fiscal  year,  on  a  form  (SF-269)  provided 
by  FNS.  Any  requested  increase  in 
reimbursement  levels  for  a  fiscal  year 
resulting  from  corrective  action  taken 
after  submission  of  the  final  Program 
Operations  and  Financial  Status  Reports 
shall  be  submitted  to  FNS  for  approval. 
The  request  shall  be  accompanied  by  a 
written  explanation  of  the  basis  for  the 
adjustment  and  the  actions  taken  to 
minimize  the  need  for  such  adjustments 
in  the  future.  If  FNS  approves  such  an 
increase,  it  will  make  payment,  subject 
to  availability  of  funds.  Any  reduction  in 
reimbursement  for  that  fiscal  year 
resulting  from  corrective  action  taken 
after  submission  of  the  final  fiscal  year 
Program  Operations  and  Financial 
Status  Reports  shall  be  handled  in 
accordance  with  the  provisions  of 

§  225.12(d),  except  that  amounts 
recovered  may  not  be  used  to  make 
Program  payments. 

(d)  By  October  15,  each  State  agency 
shall  submit  to  FNS,  on  a  form  provided 
by  FNS,  information  concerning  each 
food  service  management  company 
which  applied  to  the  State  agency  for 
registration  for  that  calendar  year’s 
Program.  This  information  shall  be  made 


available  to  State  agencies  upon  request 
in  order  to  ensure  that  only  qualified 
food  service  management  companies 
contract  for  services  in  all  States.  FNS 
shall  allow  any  food  service 
management  company  to  review  the 
information  concerning  that  company 
which  was  submitted  to  FNS  in 
accordance  with  this  paragraph. 

§  225.9  Program  assistance  to  sponsors. 

(a)  Start-up  payments.  At  their 
discretion,  State  agencies  may  make 
start-up  payments  to  sponsors  which 
have  executed  Program  agreements. 
Start-up  payments  shall  not  be  made 
more  than  two  months  before  the 
sponsor  is  scheduled  to  begin  food 
service  operations  and  shall  not  exceed 
20  percent  of  the  sponsor’s  approved 
administrative  budget.  The  amount  of 
the  start-up  payment  shall  be  deducted 
from  the  first  advance  payment  for 
administrative  costs  or,  if  the  sponsor 
does  not  receive  advance  payments, 
from  the  first  administrative 
reimbursement. 

(b)  Commodity  assistance.  (1) 
Sponsors  eligible  to  receive  commodities 
under  the  Program  include:  Self- 
preparation  sponsors;  sponsors  which 
have  entered  into  an  agreement  with  a 
school  or  school  food  authority  for  the 
preparation  of  meals;  and  sponsors 
which  are  school  food  authorities  and 
have  competitively  procured  Program 
meals  from  the  same  food  service 
management  company  from  which  they 
competitively  procured  meals  for  the 
National  School  Lunch  Program  during 
the  last  period  in  which  school  was  in 
session.  The  State  agency  shall  make 
available  to  these  sponsors  information 
on  available  commodities.  Sponsors 
shall  use  in  the  Program  food  donated 
by  the  Department  and  accepted  by 
sponsors. 

(2)  Not  later  than  June  1  of  each  year. 
State  agencies  shall  prepare  a  list  of  the 
sponsors  which  are  eligible  to  receive 
commodities  and  the  average  daily 
number  of  eligible  meals  to  be  served  by 
each  of  these  sponsors.  If  the  State 
agency  does  not  handle  the  distribution 
of  commodities  donated  by  the 
Department,  this  list  shall  be  forwarded 
to  the  agency  of  the  State  responsible 
for  the  distribution  of  commodities.  The 
State  agency  shall  be  responsible  for 
promptly  revising  the  list  to  reflect 
additions  or  terminations  of  sponsors 
and  for  adjusting  the  average  daily 
participation  data  as  it  deems 
necessary. 

(c)  Advance  payments.  At  the 
sponsor’s  request,  State  agencies  shall 
make  advance  payments  to  assist 
sponsors  in  meeting  operating  costs  and 
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administrative  expenses.  For  sponsor 
operating  under  a  continuous  school 
calendar,  all  advance  payments  shall  be 
forwarded  on  the  first  day  of  each 
month  of  operation.  Advance  payments 
shall  be  made  by  the  dates  specified  in 
paragraphs  (c)(1)  and  (2)  of  this  section 
for  all  other  sponsors  whose  requests 
are  received  at  least  30  days  prior  to 
those  dates.  Requests  received  less  than 
30  days  prior  to  those  dates  shall  be 
acted  upon  within  30  days  of  receipt. 
When  making  advance  payments.  State 
agencies  shall  observe  die  following 
criteria: 

(1)  Operating  costs,  (i)  State  agencies 
shall  make  advance  payments  for 
operating  costs  by  June  1,  July  15,  and 
August  15.  To  be  eligible  for  the  second 
advance  payment,  the  sponsor  must 
have  conducted  training  sessions 
covering  Program  duties  and 
responsibilities  for  its  own  personnel 
and  for  site  personnel.  A  sponsor  shall 
not  receive  advance  operating  cost 
payments  for  any  month  in  which  it  will 
participate  in  the  Program  for  less  than 
ten  days. 

(ii)  To  determine  the  amount  of  the 
advance  payment  to  any  sponsor,  the 
State  agency  shall  employ  whichever  of 
the  following  methods  will  result  in  the 
larger  payment: 

(A)  The  total  operating  costs  paid  to 
the  sponsor  for  the  same  calendar 
month  in  the  preceding  year;  or 

(B)  For  vended  sponsors,  50  percent  of 
the  amount  determined  by  the  State 
agency  to  be  needed  that  month  for 
meals,  and,  for  self-preparation 
sponsors,  65  percent  of  the  amount 
determined  by  the  State  agency  to  be 
needed  that  month  for  meals. 

(2)  Administrative  costs,  (i)  State 
agencies  shall  make  advance  payments 
for  administrative  costs  by  June  1  and 
July  15.  To  be  eligible  for  the  second 
advance  payment,  the  sponsor  must 
certify  that  it  is  operating  the  number  of 
sites  for  which  the  administrative 
budget  was  approved  and  that  its 
projected  administrative  costs  do  not 
differ  significantly  from  the  approved 
budget.  A  sponsor  shall  not  receive 
advance  administrative  costs  payments 
for  any  month  in  which  it  will 
participate  in  the  Program  for  less  than 
10  days.  However,  if  a  sponsor  operates 
for  less  than  10  days  in  June  but  for  at 
least  10  days  in  August,  the  second 
advance  administrative  costs  payment 
shall  be  made  by  August  15. 

(ii)  Each  payment  shall  equal  one- 
third  of  the  total  amount  which  the  State 
agency  determines  the  sponsor  will  need 
to  administer  its  program.  For  sponsors 
which  will  operate  for  10  or  more  days 
in  only  one  month  and,  therefore,  will 
qualify  for  only  one  advance 


administrative  costs  payment,  the 
payment  shall  be  no  less  than  one-half, 
and  no  more  than  two-thirds,  of  the  total 
amount  which  the  State  agency 
determines  the  sponsor  will  need  to 
administer  its  program. 

(3)  Advance  payment  estimates. 

When  determining  the  amount  of 
advance  payments  payable  to  the 
sponsor,  the  State  agency  shall  make  the 
best  possible  estimate  based  on  the 
sponsor's  request  and  any  other 
available  data.  Under  no  circumstances 
may  the  amount  of  the  advance  payment 
for  operating  or  administrative  costs 
exceed  the  amount  estimated  by  the 
State  agency  to  be  needed  by  the 
sponsor  to  meet  operating  or 
administrative  costs,  respectively. 

(4)  Limit.  The  sum  of  the  advance 
operating  and  administrative  costs 
payments  to  a  sponsor  for  any  one 
month  shall  not  exceed  $40,000  unless 
the  State  agency  determines  that  a 
larger  payment  is  necessary  for  the 
effective  operation  of  the  Program  and 
the  sponsor  demonstrates  sufficient 
administrative  and  managerial 
capability  to  justify  a  larger  payment 

(5)  Deductions  from  advance 
payments.  The  State  agency  shall 
deduct  from  either  advance  operating 
payments  or  advance  administrative 
payments  the  amount  of  any  previous 
payment  which  is  under  dispute  or 
which  is  part  of  a  demand  for  recovery 
under  $  225.12. 

(6)  Withholding  of  advance  payments. 
If  the  State  agency  has  reason  to  believe 
that  a  sponsor  will  not  be  able  to  submit 
a  valid  claim  for  reimbursement 
covering  the  month  for  which  advance 
payments  have  already  been  made,  the 
subsequent  month's  advance  payment 
shall  be  withheld  until  a  valid  claim  is 
received. 

(7)  Repayment  of  excess  advance 
payments.  Upon  demand  of  the  State 
agency,  sponsors  shall  repay  any 
advance  Program  payments  in  excess  of 
the  amount  cited  on  a  valid  claim  for 
reimbursement. 

(d)  Reimbursements.  Sponsors  shall 
not  be  eligible  for  reimbursements  for 
operating  and  administrative  costs 
unless  they  have  executed  an  agreement 
with  the  State  agency.  All 
reimbursements  shall  be  in  accordance 
with  the  terms  of  this  agreement. 
Reimbursements  shall  not  be  paid  for 
meals  served  at  a  site  before  the 
sponsor  has  received  written 
notification  that  the  site  has  been 
approved  for  participation  in  the 
Program.  Income  accruing  to  a  sponsor’s 
program  shall  be  deducted  from 
combined  operating  and  administrative 
costs.  The  State  agency  may  make  full 
or  partial  reimbursement  upon  receipt  of 


a  claim  for  reimbursement,  but  shall  first 
make  any  necessary  adjustments  in  the 
amount  to  be  paid.  The  following 
requirements  shall  be  observed  in 
submitting  and  paying  claims: 

(1)  No  reimbursement  may  be  issued 
until  the  sponsor  certifies  that  it 
operated  all  sites  for  which  it  is 
approved  and  that  there  has  been  no 
significant  change  in  its  projected 
administrative  costs  since  its  preceding 
claim  and,  for  a  sponsor  receiving  an 
advance  payment  for  only  one  month, 
that  there  has  been  no  significant 
change  in  its  projected  administrative 
cost  since  its  initial  advance 
administrative  costs  payment. 

(2)  Sponsors  which  operate  less  than 
10  days  in  the  final  month  of  operations 
shall  submit  a  combined  claim  for  the 
final  month  and  the  immediate 
preceding  month  within  60  days  of  the 
last  day  of  operation. 

(3)  The  State  agency  shall  forward 
reimbursements  within  45  days  of 
receiving  valid  claims.  If  a  claim  is 
incomplete  or  invalid,  the  State  agency 
shall  return  the  claim  to  the  sponsor 
within  30  days  with  an  explanation  of 
the  reason  for  disapproval.  If  the 
sponsor  submits  a  revised  claim,  final 
action  shall  be  completed  within  45  days 
of  receipt. 

(4)  Claims  for  reimbursement  shall 
report  information  in  accordance  with 
the  financial  management  system 
established  by  the  State  agency,  and  in 
sufficient  detail  to  justify  the 
reimbursement  claimed  and  to  enable 
the  State  agency  to  provide  the  Reports 
of  Summer  Food  Service  Program 
Operations  required  under  §  225.8(b).  In 
submitting  a  claim  for  reimbursement, 
each  sponsor  shall  certify  that  the  claim 
is  correct  and  that  records  are  available 
to  support  this  claim.  Failure  to  maintain 
such  records  may  be  grounds  for  denial 
of  reimbursement  for  meals  served  and / 
or  administrative  costs  claimed  during 
the  period  covered  by  the  records  in 
question.  The  cost  of  meals  served  to 
adults  performing  necessary  food 
service  labor  may  be  included  in  the 
claim.  Under  no  circumstances  may  a 
sponsor  claim  the  cost  of  any 
disallowed  meals  as  operating  costs. 

(5)  A  final  Claim  for  Reimbursement 
shall  be  postmarked  and/or  submitted 
to  the  State  agency  not  later  than  60 
days  after  the  last  day  of  the  month 
covered  by  the  claim.  State  agencies 
may  establish  shorter  deadlines  at  their 
discretion.  Claims  not  filed  within  the  60 
days  deadline  shall  not  be  paid  with 
Program  funds  unless  FNS  determines 
that  an  exception  should  be  granted. 

The  State  agency  shall  promptly  take 
corrective  action  with  respect  to  any 
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Claim  for  Reimbursement  as  determined 
necessary  through  its  claim  review 
process  or  otherwise.  In  taking  such 
corrective  action.  State  agencies  may 
make  upward  adjustments  in  Program 
funds  claimed  on  claims  filed  within  the 
60  day  deadline  if  such  adjustments  are 
completed  within  90  days  of  the  last  day 
of  the  month  covered  by  the  claim  and 
are  reflected  in  the  final  Program 
Operations  Report  (FNS-418).  Upward 
adjustments  in  Program  funds  claimed 
which  are  not  reflected  in  the  final  FNS- 
418  for  the  month  covered  by  the  claim 
cannot  be  made  unless  authorized  by 
FNS.  Downward  adjustments  in  Program 
funds  claimed  shall  always  be  made 
without  FNS  authorization,  regardless  of 
when  it  is  determined  that  such 
adjustments  are  necessary. 

(6)  Payments  to  a  sponsor  for 
operating  costs  shall  equal  the  lesser  of 
the  following  totals: 

(i)  The  actual  operating  costs  incurred 
by  the  sponsor;  or . 

(ii)  The  sum  of  the  amounts  derived 
by  multiplying  the  number  of  means  by 
type,  actually  served  under  the 
sponsor's  program  to  eligible  children  by 
the  current  rates  for  each  meal  type,  as 
adjusted  in  accordance  with  paragraph 

(d)(8)  of  this  section. 

(7)  Payments  to  a  sponsor  for 
administrative  costs  shall  equal  the 
lowest  of  the  following  totals: 

(i)  The  amount  estimated  in  the 
sponsor’s  approved  administrative 
budget  (taking  into  account  any 
amendments); 

(ii)  The  actual  administrative  costs 
incurred  by  the  sponsor;  or 

(iii)  The  sum  of  the  amounts  derived 
by  multiplying  the  number  of  means,  by 
type,  actually  served  under  the 
sponsor’s  program  to  eligible  children  by 
the  current  administrative  rates  for  each 
meal  type,  as  adjusted  in  accordance 
with  paragraph  (d)(8)  of  the  section. 
Sponsors  shall  be  eligible  to  receive 
additional  administrative 
reimbursement  for  each  meal  served  to 
participating  children  at  rural  or  self¬ 
preparation  sites,  and  the  rates  for  such 
additional  administrative 
reimbursement  shall  be  adjusted  in 
accordance  with  paragraph  (d)(8)  of  this 
section. 

(8)  Each  January  1,  FNS  shall  publish 
a  notice  in  the  Federal  Register 
announcing  any  adjustment  to  the 
reimbursement  rates  described  in 
paragraphs  (d)(6)(ii)  and  (d)(7)(iii)  of  this 
section.  Adjustments  shall  be  based 
upon  changes  in  the  series  for  food 
away  from  home  of  the  Consumer  Price 
Index  for  all  Urban  Consumers  since  the 
establishment  of  the  rates. 

(9)  Sponsors  of  camps  shall  be 
reimbursed  only  for  meals  served  to 


children  in  camps  whose  eligibility  for 
Program  meals  is  documented. 

(10)  If  a  State  agency  has  reason  to 
believe  that  a  sponsor  or  food  service 
management  company  has  engaged  in 
unlawful  acts  in  connection  with 
Program  operations,  evidence  found  in 
audits,  reviews,  or  investigations  shall 
be  a  basis  for  nonpayment  of  the 
applicable  sponsor’s  claims  for 
reimbursement. 

(e)  The  sponsor  may  claim 
reimbursement  for  any  meals  which  are 
examined  for  meal  quality  by  the  State 
agency,  auditors,  or  local  health 
authorities  and  found  to  meet  the 
pattern  requirements. 

(f)  The  sponsor  shall  not  claim 
reimbursement  for  meals  served  to 
children  at  any  site  in  excess  of  the 
site’s  approved  level  of  meal  service,  if 
one  has  been  established  under 

§  225.6(d)(2).  However,  the  total  number 
of  meals  for  which  operating  costs  are 
claimed  may  exceed  the  approved  level 
of  meal  service  if  the  meals  exceeding 
this  level  were  served  to  adults 
performing  necessary  food  service  labor 
in  accordance  with  paragraph  (d)(4)  of 
this  section.  In  reviewing  a  sponsor’s 
claim,  the  State  agency  shall  ensure  that 
reimbursements  for  second  meals  are 
limited  to  the  percentage  tolerance 
established  in  $  225.15(b)(4). 

§  225.10  Audits  and  management 
evaluations. 

(a)  Audits.  State  agencies  shall 
arrange  for  audits  of  their  own 
operations  to  be  conducted  in 
accordance  with  the  Department’s 
Uniform  Federal  Assistance  Regulations 
(7  CFR  Part  3015).  Unless  otherwise 
exempt,  sponsors  shall  arrange  for 
audits  to  be  conducted  in  accordance 
with  7  CFR  Part  3015.  State  agencies 
shall  provide  OIG  with  full  opportunity 
to  audit  the  State  agency  and  sponsors. 
Each  State  agency  shall  make  available 
its  records,  including  records  of  the 
receipt  and  expenditure  of  funds,  upon  a 
reasonable  request  from  OIG.  While 
OIG  shall  rely  to  the  fullest  extent 
feasible  upon  State-sponsored  audits  of 
sponsors,  it  shall,  when  considered 
necessary, 

(1)  Make  audits  on  a  State-wide  basis, 

(2)  Perform  on-site  test  audits,  and 

(3)  Review  audit  reports  and  related 
working  papers  of  audits  performed  by 
or  for  State  agencies. 

(b)  Management  evaluations.  (1)  State 
agencies  shall  provide  FNS  with  full 
opportunity  to  conduct  management 
evaluations  (including  visits  to 
sponsors)  of  all  operations  of  the  State 
agency.  Each  State  agency  shall  make 
available  its  records,  including  records 
of  the  receipts  and  expenditures  of 


funds,  upon  a  reasonable  request  by 
FNS. 

(2)  The  State  agency  shall  fully 
respond  to  any  recommendations  made 
by  FNSRO  pursuant  to  the  management 
evalaution. 

(3)  FNSRO  may  require  the  State 
agency  to  submit  on  20  days  notice  a 
corrective  action  plan  regarding  serious 
problems  observed  during  any  phase  of 
the  management  evaluation. 

(c)  Disregards.  In  conducting 
management  evaluations  or  audits  for 
any  fiscal  year,  the  State  agency,  FNS  or 
OIG  may  disregard  overpayment  which 
does  not  exceed  $100  or.  in  the  case  of 
State  agency  administered  programs, 
does  not  exceed  the  amount  established 
by  State  law,  regulations  or  procedures 
as  a  minimum  for  which  claims  will  be 
made  for  State  losses  generally.  No 
overpayment  shall  be  disregarded, 
however,  when  there  are  unpaid  claims 
for  the  same  fiscal  year  from  which  the 
overpayment  can  be  deducted  or  when 
there  is  substantial  evidence  of  violation 
of  criminal  law  or  civil  fraud  statutes. 

§225.11  Corrective  action  procedures. 

(a)  Purpose.  The  provisions  in  this 
section  shall  be  used  by  the  State 
agency  to  improve  Program 
performance. 

(b)  Investigations.  Each  State  agency 
shall  promptly  investigate  complaints 
received  or  irregularities  noted  in 
connection  with  the  operation  of  the 
Program,  and  shall  take  appropriate 
action  to  correct  any  irregularities.  The 
State  agency  shall  maintain  on  file  all 
evidence  relating  to  such  investigations 
and  actions.  The  State  agency  shall 
inform  the  appropriate  FNSRO  of  any 
suspected  fraud  or  criminal  abuse  in  the 
Program  which  would  result  in  a  loss  or 
misuse  of  Federal  funds.  The 
Department  may  make  investigations  at 
the  request  of  the  State  agency,  or  where 
the  Department  determines 
investigations  are  appropriate. 

(c)  Denial  of  applications  and 
termination  of  sponsors.  Except  as 
specified  below,  the  State  agency  shall 
not  enter  into  an  agreement  with  any 
applicant  sponsor  identifiable  through 
its  corporate  organization,  officers, 
employees,  or  otherwise,  as  an 
institution  which  participated  in  any 
Federal  child  nutrition  program  and  was 
seriously  deficient  in  its  operation  of 
any  such  program.  The  State  agency 
shall  terminate  the  Program  agreement 
with  any  sponsor  which  it  determines  to 
be  seriously  deficient.  However,  the 
State  agency  shall  afford  a  sponsor 
reasonable  opportunity  to  correct 
problems  before  terminating  the  sponsor 
for  being  seriously  deficient.  The  State 
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agency  may  approve  the  application  of  a 
sponsor  which  has  been  disapproved  or 
terminated  in  prior  years  in  accordance 
with  this  paragraph  if  the  sponsor 
demonstrates  to  the  satisfaction  of  the 
State  agency  that  the  sponsor  has  taken 
appropriate  corrective  actions  to 
prevent  recurrence  of  the  deficiencies. 
Serious  deficiencies  which  are  grounds 
for  disapproval  of  applications  and  for 
termination  include,  but  are  not  limited 
to,  any  of  the  following: 

(1)  Noncompliance  with  the  applicable 
bid  procedures  and  contract 
requirements  of  Federal  child  nutrition 
program  regulations; 

(2)  The  submission  of  false 
information  to  the  State  agency; 

(3)  Failure  to  return  to  the  State 
agency  any  start-up  or  advance 
payments  which  exceeded  the  amount 
earned  for  serving  meals  in  accordance 
with  this  Part,  or  failure  to  submit  all 
claims  for  reimbursement  in  any  prior 
year,  provided  that  failure  to  return  any 
advance  payments  for  months  for  which 
claims  for  reimbursement  are  under 
dispute  from  any  prior  year  shall  not  be 
grounds  for  disapproval  in  accordance 
with  this  paragraph. 

(4)  Program  violations  at  a  significant 
proportion  of  the  sponsor’s  sites.  Such 
violations  include,  but  are  not  limited  to, 
the  following: 

(i)  Noncompliance  with  the  meal 
service  time  restrictions  set  forth  at 
S  225.16(c); 

(ii)  Failure  to  maintain  adequate 
records; 

(iii)  Failure  to  adjust  meal  orders  to 
conform  to  variations  in  the  number  of 
participating  children; 

(iv)  The  simultaneous  service  of  more 
than  one  meal  to  any  child; 

(v)  The  claiming  of  Program  payments 
for  meals  not  served  to  participating 
children; 

(vi)  Service  of  a  significant  number  of 
meals  which  did  not  include  required 
quantities  of  all  meal  components; 

(vii)  Excessive  instance  of  off-site 
meal  consumption; 

(viii)  Continued  use  of  food  service 
management  companies  that  are  in 
violation  of  health  codes. 

(d)  Meal  service  restriction.  With  the 
exception  for  residential  camps  set  forth 
at  S  225.16(b)(l)(ii),  the  State  agency 
shall  restrict  to  one  meal  service  per 
day: 

(1)  Any  food  service  site  which  is 
determined  to  be  in  violation  of  the  time 
restrictions  for  meal  service  set  forth  at 
§  225.16(c)  when  corrective  action  is  not 
taken  within  a  reasonable  time  as 
determined  by  the  State  agency;  and 

(2)  All  sites  under  a  sponsor  if  more 
than  20  percent  of  the  sponsor’s  sites  are 


determined  to  be  in  violation  of  the  time 
restrictions  set  forth  at  §  225.16(c). 

If  this  action  results  in  children  not 
receiving  meals  under  the  Program,  the 
State  agency  shall  make  reasonable 
effort  to  locate  another  source  of  meal 
service  for  these  children. 

(e)  Meal  disallowances.  (1)  If  the 
State  agency  determines  that  a  sponsor 
has  failed  to  plan,  prepare,  or  order 
meals  with  the  objective  of  providing 
only  one  meal  per  child  at  each  meal 
service  at  a  site,  the  State  agency  shall 
disallow  the  number  of  children’s  meals 
prepared  or  ordered  in  excess  of  the 
number  of  children  served. 

(2)  If  the  State  agency  observes  meal 
service  violations  during  the  conduct  of 
a  site  review,  the  State  agency  shall 
disallow  as  meals  served  to  children  all 
of  the  meals  observed  to  be  in  violation. 

(3)  The  State  agency  shall  also 
disallow  children’s  meals  which  are  in 
excess  of  a  site’s  approved  level 
established  under  §  225.6(d)(2). 

(f)  Corrective  action  and  termination 
of  sites.  (1)  Whenever  the  State  agency 
observes  violations  during  the  course  of 
a  site  review,  it  shall  require  the  sponsor 
to  take  corrective  action.  If  the  State 
agency  finds  a  high  level  of  meal  service 
violations,  the  State  agency  shall  require 
a  specific  immediate  corrective  action 
plan  to  be  followed  by  the  sponsor  and 
shall  either  conduct  a  follow-up  visit  or 
in  some  other  manner  verify  that  the 
specified  corrective  action  has  been 
taken. 

(2)  The  State  agency  shall  terminate 
the  participation  of  a  sponsor's  site  if 
the  sponsor  fails  to  take  action  to 
correct  the  Program  violations  noted  in  a 
State  agency  review  report  within  the 
timeframes  established  by  the  corrective 
action  plan. 

(3)  The  State  agency  shall 
immediately  terminate  the  participation 
of  a  sponsor's  site  if  during  a  review  it 
determines  that  the  health  or  safety  of 
the  participating  children  is  imminently 
threatened. 

(4)  If  the  site  is  vended,  the  State 
agency  shall  within  48  hours  notify  the 
food  service  management  company 
providing  meals  to  the  site  of  the  site’s 
termination. 

§  225.12  Claims  against  sponsors. 

(a)  The  State  agency  shall  disallow 
any  portion  of  a  claim  for 
reimbursement  and  recover  any 
payment  to  a  sponsor  not  properly 
payable  under  this  Part,  except  as 
provided  for  in  §  225.10(c).  State 
agencies  may  consider  claims  for 
reimbursement  not  properly  payable  if  a 
sponsor  does  not  comply  with  the 
recordkeeping  requirements  contained 
in  this  Part.  However,  the  State  agency 


shall  notify  the  sponsor  of  the  reasons 
for  any  disallowance  or  demand  for 
repayment. 

(b)  Minimum  State  agency  collection 
procedures  for  unearned  payments  shall 
include: 

(1)  Written  demand  to  the  sponsor  for 
the  return  of  improper  payments; 

(2)  If  after  30  calendar  days  the 
sponsor  fails  to  remit  full  payment  or 
agree  to  a  satisfactory  repayment 
schedule,  a  second  written  demand  for 
the  return  of  improper  payments,  sent  by 
certified  mail,  return  receipt  requested; 

(3)  If  after  60  calendar  days  following 
the  original  written  demand,  the  sponsor 
fails  to  remit  full  payment  or  agree  to  a 
satisfactory  repayment  schedule,  a  third 
written  demand  for  the  return  of 
improper  payments,  sent  by  certified 
mail,  return  receipt  requested;  and 

(4)  If  after  90  calendar  days  following 
the  original  written  demand,  the  sponsor 
fails  to  remit  full  payment  or  agree  to  a 
satisfactory  repayment  schedule,  the 
State  agency  shall  refer  the  claim 
against  the  sponsor  to  the  appropriate 
State  or  Federal  authorities  for  pursuit 
of  legal  remedies. 

(c)  If  FNS  does  not  concur  with  the 
State  agency’s  action  in  paying  a 
sponsor  or  in  failing  to  collect  an 
overpayment,  FNS  shall  notify  the  State 
agency  of  its  intention  to  assert  a  claim 
against  the  State  agency.  In  all  such 
cases,  the  State  agency  shall  have  full 
opportunity  to  submit  evidence 
concerning  the  action  taken.  The  State 
agency  shall  be  liable  to  FNS  for  failure 
to  collect  an  overpayment  unless  FNS 
determines  that  the  State  agency  has 
conformed  with  this  Part  in  issuing  the 
payment  and  has  exerted  reasonable 
efforts  in  accordance  with  paragraph  (b) 
of  this  section  to  recover  the  improper 
payment. 

(d)  The  amounts  recovered  by  the 
State  agency  from  sponsors  may  be 
utilized  to  make  Program  payments  to 
sponsors  for  the  period  for  which  the 
funds  were  initially  available  and/or  to 
repay  the  State  for  any  of  its  own  funds 
used  to  make  payments  on  claims  for 
reimbursement.  Any  amounts  recovered 
which  are  not  so  utilized  shall  be 
returned  to  FNS  in  accordance  with  the 
requirements  of  this  Part. 

S  225.13  Appeal  procedures. 

(a)  Each  State  agency  shall  establish  a 
procedure  to  be  followed  by  an 
applicant  appealing:  a  denial  of  an 
application  for  participation;  a  denial  of 
a  sponsor’s  request  for  an  advance 
payment;  a  denial  of  a  sponsor’s  claim 
for  reimbursement  (except  for  late 
submission  under  §  225.9(d)(5));  a  State 
agency's  refusal  to  forward  to  FNS  an 
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exception  request  by  the  sponsor  for 
payment  of  a  late  claim  or  a  request  for 
an  upward  adjustment  to  a  claim;  a 
claim  against  a  sponsor  for  remittance 
of  a  payment;  the  termination  of  the 
sponsor  or  a  site;  a  denial  of  a  sponsor's 
application  for  a  site;  a  denial  of  a  food 
service  management  company's 
application  for  registration;  or  the 
revocation  of  a  food  service 
management  company's  registration. 
Appeals  shall  not  be  allowed  on 
decisions  made  by  FNS  with  respect  to 
late  claims  or  upward  adjustments 
under  $  225.9(d)(5). 

(b)  At  a  minimum,  appeal  procedures 
shall  provide  that: 

(1)  The  sponsor  or  food  service 
management  company  be  advised  in 
writing  of  the  grounds  upon  which  the 
State  agency  based  the  action.  The 
notice  of  action,  which  shall  be  sent  by 
certified  mail,  return  receipt  requested, 
shall  also  state  that  the  sponsor  or  food 
service  management  company  has  the 
right  to  appeal  the  State’s  action; 

(2)  The  sponsor  or  food  service 
management  company  be  advised  in 
writing  that  the  appeal  must  be  made 
within  a  specified  time  and  must  meet 
the  requirements  of  paragraph  (b)(4)  of 
this  section.  The  State  agency  shall 
establish  this  period  of  time  at  not  less 
than  one  week  nor  more  than  two  weeks 
from  the  date  on  which  the  notice  of 
action  is  received; 

(3)  The  appellant  be  afforded  the 
opportunity  to  review  any  information 
upon  which  the  action  was  based; 

(4)  The  appellant  be  allowed  to  refute 
the  charges  contained  in  the  notice  of 
action  either  in  person  or  by  filing 
written  documentation  with  the  review 
official.  To  be  considered,  written 
documentation  must  be  submitted  by  the 
appellant  within  seven  days  of 
submitting  the  appeal,  must  clearly 
identify  the  State  agency  action  being 
appealed,  and  must  include  a  photocopy 
of  the  notice  of  action  issued  by  the 
State  agency; 

(5)  A  hearing  be  held  by  the  review 
official  in  addition  to,  or  in  lieu  of,  a 
review  of  written  information  submitted 
by  the  appellant  only  if  the  appellant  so 
specifies  in  the  letter  appealing  the 
action.  The  appellant  may  retain  legal 
counsel  or  may  be  represented  by 
another  person.  Failure  of  the 
appellant’s  representative  to  appear  at  a 
scheduled  hearing  shall  constitute  the 
appellant’s  waiver  of  the  right  to  a 
personal  appearance  before  the  review 
official,  imless  the  review  official  agrees 
to  reschedule  the  hearing.  A 
representative  of  the  State  agency  shall 
be  allowed  to  attend  the  hearing  to 
respond  to  the  appellant’s  testimony  and 


written  information  and  to  answer 
questions  from  the  review  official; 

(6)  If  the  appellant  has  requested  a 
hearing,  the  appellant  and  the  State 
agency  shall  be  provided  with  at  least  5 
days  advance  written  notice,  sent  by 
certified  mail,  return  receipt  requested, 
of  the  time  and  place  of  the  hearing; 

(7)  The  hearing  be  held  within  14  days 
of  the  date  of  the  receipt  of  the  request 
for  review,  but,  where  applicable,  not 
before  the  appellant’s  written 
documentation  is  received  in 
accordance  with  paragraphs  (b)  (4)  and 

(5)  of  this  section; 

(8)  The  review  official  be  independent 
of  the  original  decision-making  process; 

(9)  The  review  official  make  a 
determination  based  on  information 
provided  by  the  State  agency  and  the 
appellant,  and  on  Program  regulations; 

(10)  Within  5  working  days  after  the 
appellant’s  hearing,  or  within  5  working 
days  after  receipt  of  written 
documentation  if  no  hearing  is  held,  the 
reviewing  official  make  a  determination 
based  on  a  full  review  of  the 
administrative  record  and  inform  the 
appellant  of  the  determination  of  the 
review  by  certified  mail,  return  receipt 
requested; 

(11)  The  State  agency’s  action  remain 
in  effect  during  the  appeal  process. 
However,  participating  sponsors  and 
sites  may  continue  to  operate  the 
Program  during  an  appeal  of 
termination,  and  if  the  appeal  results  in 
overturning  the  State  agency’s  decision, 
reimbursement  shall  be  paid  for  meals 
served  during  the  appeal  process. 
However,  such  continued  Program 
operation  shall  not  be  allowed  if  the 
State  agency’s  action  is  based  on 
imminent  dangers  to  the  health  or 
welfare  of  children.  If  the  sponsor  or  site 
has  been  terminated  for  this  reason,  the 
State  agency  shall  so  specify  in  its 
notice  of  action;  and 

(12)  The  determination  by  the  State 
review  official  is  the  final  administrative 
determination  to  be  afforded  to  the 
appellant. 

(c)  The  State  agency  shall  send 
written  notification  of  the  complete 
appeal  procedures  and  of  the  actions 
which  are  appealable,  as  specified  in 
paragraph  (a)  of  this  section,  to  each 
potential  sponsor  applying  to  participate 
and  to  each  food  service  management 
company  applying  to  register  in 
accordance  with  $  225.6(g). 

(d)  A  record  regarding  each  review 
shall  be  kept  by  the  State  agency,  as 
required  under  §  225.8(a).  'Hie  record 
shall  document  the  State  agency’s 
compliance  with  these  regulations  and 
shall  include  the  basis  for  its  decision. 


Subpart  C— Sponsor  and  Site 
Provisions 

§  225.14  Requirements  for  sponsor 
participation. 

(a)  Applications.  Sponsors  shall  make 
written  application  to  the  State  agency 
to  participate  in  the  Program.  Such 
application  shall  be  made  on  a  timely 
basis  in  accordance  with  the 
requirements  of  §  225.6(b)(1). 

(b)  Sponsor  eligibility.  Applicants 
eligible  to  sponsor  the  Program  include: 

(1)  Public  or  nonprofit  private  school 
food  authorities; 

(2)  Public  or  nonprofit  private 
residential  summer  camps; 

(3)  Units  of  local,  municipal,  county, 
or  State  governments;  and 

(4)  Public  or  private  nonprofit  colleges 
or  universities  which  are  currently 
participating  in  the  National  Youth 
Sports  Program. 

(c)  General  requirements.  No 
applicant  sponsor  shall  be  eligible  to 
participate  in  the  Program  unless  it: 

(1)  Demonstrates  financial  and 
administrative  capability  for  Program 
operations  and  accepts  final  financial 
and  administrative  responsibility  for 
total  Program  operations  at  all  sites  at 
which  it  proposes  to  conduct  a  food 
service; 

(2)  Has  not  been  seriously  deficient  in 
operating  the  Program; 

(3)  Will  conduct  a  regularly  scheduled 
food  service  for  children  from  areas  in 
which  poor  economic  conditions  exist, 
or  qualifies  as  a  camp; 

(4)  Has  adequate  supervisory  and 
operational  personnel  for  overall 
monitoring  and  management  of  each 
site,  including  adequate  personnel  to 
conduct  the  visits  and  reviews  required 
in  §  225.15(d)  (2)  and  (3); 

(5)  Provides  an  ongoing  year-round 
service  to  the  community  which  it 
proposes  to  serve  under  the  Program, 
except  as  provided  for  in  8  225.6(b)(4); 

(6)  Certifies  that  all  sites  have  been 
visited  and  have  the  capability  and  the 
facilities  to  provide  the  meal  service 
planned  for  the  number  of  children 
anticipated  to  be  served; 

(7)  Enters  into  a  written  agreement 
with  the  State  agency  upon  approval  of 
its  application,  as  required  in  8  225.6(e). 

(d)  Requirements  specific  to  sponsor 
types.  (1)  If  the  sponsor  is  not  a  camp,  it 
shall  provide  documentation  that  its 
food  service  will  serve  children  from  an 
area  in  which  poor  economic  conditions 
exist,  as  defined  in  8  225.2. 

(2)  If  the  sponsor  is  a  camp,  it  shall 
certify  that  it  will  collect  information  on 
participants’  eligibility  to  support  its 
claim  for  reimbursement; 
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(3)  If  the  sponsor  administers  the 
program  at  sites  at  which  summer 
school  is  in  session,  it  shall  ensure  that 
such  sites  are  open  both  to  children 
enrolled  in  summer  school  and  to  all 
children  residing  in  the  area  served  by 
the  site. 

(4)  Sponsors  which  are  units  of  local, 
municipal,  county  or  State  government 
shall  be  approved  to  administer  the 
program  only  at  sites  over  which  they 
have  direct  operational  control.  Such 
operational  control  means  that  the 
sponsor  shall  be  responsible  for: 

(1)  Managing  site  staff,  including  such 
areas  as  hiring,  terminating  and 
determining  conditions  of  employment 
for  site  staff;  and 

(ii)  Exercising  management  control 
over  program  operations  at  sites 
throughout  the  period  of  program 
participation  by  performing  the 
functions  specified  in  §  225.15. 

§  225.15  Management  responsibilities  of 
sponsors. 

(a)  General.  (1)  Sponsors  shall  operate 
the  food  service  in  accordance  with:  the 
provisions  of  this  Part;  any  instructions 
and  handbooks  issued  by  FNS  under 
this  Part;  and  any  instructions  and 
handbooks  issued  by  the  State  agency 
which  are  not  inconsistent  with  the 
provisions  of  this  Part. 

(2)  Sponsors  shall  not  claim 
reimbursement  under  Parts  210,  215,  220, 
or  226  of  this  chapter,  or  any  other 
Federally-funded  program,  for  Program 
meals;  provided,  however,  that  funds 
provided  under  the  National  Youth 
Sports  Program  may  be  used  to 
supplement  reimbursement  for  Program 
meals.  Sponsors  which  are  school  food 
authorities  may  use  facilities,  equipment 
and  personnel  supported  by  funds 
provided  under  this  Part  to  support  a 
nonprofit  nutrition  program  for  the 
elderly,  including  a  program  funded 
under  the  Older  Americans  Act  of  1965 
(42  U.S.C.  3001  et  seq.). 

(3)  No  sponsor  may  contract  out  for 
the  management  responsibilities  of  the 
Program  described  in  this  section. 

(b)  Meal  Ordering.  (1)  Each  sponsor 
shall,  to  the  maximum  extent  feasible, 
utilize  either  its  own  food  service 
facilities  or  obtain  meals  from  a  school 
food  service  facility.  If  the  sponsor 
obtains  meals  from  a  school  food 
service  facility,  the  applicable 
requirements  of  this  Part  shall  be 
embodied  in  a  written  agreement 
between  the  sponsor  and  the  school. 

(2)  Upon  approval  of  its  application  or 
any  adjustment  in  the  approved  levels  of 
meal  service  for  its  sites  established 
under  $  225.6(d)(2),  vended  sponsors 
shall  inform  their  food  service 
management  company  of  the  approved 
level  at  each  site  for  which  the  food 


service  management  company  will 
provide  meals. 

(3)  Sponsors  shall  plan  for  and 
prepare  or  order  meals  on  the  basis  of 
participation  trends  with  the  objective 
of  providing  only  one  meal  per  child  at 
each  meal  service.  The  sponsor  shall 
make  the  adjustments  necessary  to 
achieve  this  objective  using  the  results 
from  its  monitoring  of  sites.  For  sites  for 
which  approved  levels  of  meal  service 
have  been  established  in  accordance 
with  §  225.6(d)(2),  the  sponsor  shall 
adjust  the  number  of  meals  ordered  or 
prepared  with  the  objective  of  providing 
only  one  meal  per  child  whenever  the 
number  of  children  attending  the  site  is 
below  the  approved  level.  The  sponsor 
shall  not  order  or  prepare  meals  for 
children  at  any  site  in  excess  of  the 
site’s  approved  level,  but  may  order  or 
prepare  meals  above  the  approved  level 
if  the  meals  are  to  be  served  to  adults 
performing  necessary  food  service  labor 
in  accordance  with  §  225.9(d)(4). 

Records  of  participation  and  of 
preparation  or  ordering  of  meals  shall  be 
maintained  to  demonstrate  positive 
action  toward  meeting  this  objective. 

(4)  In  recognition  of  the  fluctuation  in 
participation  levels  which  makes  it 
difficult  to  estimate  precisely  the 
number  of  meals  needed  and  to  reduce 
the  resultant  waste,  sponsors  may  claim 
reimbursement  for  a  number  of  second 
meals  which  does  not  exceed  two 
percent  of  the  number  of  first  meals 
served  to  children  for  each  meal  type 
(i.e.,  breakfasts,  lunches,  supplements, 
or  suppers)  during  the  claiming  period. 
The  State  agency  shall  disallow  all 
claims  for  second  meals  if  it  determines 
that  the  sponsor  failed  to  plan  and 
prepare  or  order  meals  with  the 
objective  of  providing  only  one  meal  per 
child  at  each  meal  service.  Second 
meals  shall  be  served  only  after  all 
participating  children  at  the  site’s  meal 
service  have  been  served  a  meal. 

(c)  Records  and  claims.  (1)  Sponsors 
shall  maintain  accurate  records  which 
justify  all  costs  and  meals  claimed. 
Failure  to  maintain  such  records  may  be 
grounds  for  denial  of  reimbursement  for 
meals  served  and/or  administrative 
costs  claimed  during  the  period  covered 
by  the  records  in  question.  The 
sponsor's  records  shall  be  available  at 
all  times  for  inspection  and  audit  by 
representatives  of  the  Secretary,  the 
Comptroller  General  of  the  United 
States,  and  the  State  agency  for  a  period 
of  three  years  following  the  date  of 
submission  of  the  final  claim  for 
reimbursement  for  the  fiscal  year. 

(2)  Sponsors  shall  submit  claims  for 
reimbursement  in  accordance  with  this 
Part.  All  final  claims  must  be  submitted 
to  the  State  agency  within  60  days 


following  the  last  day  of  the  month 
covered  by  the  claim. 

(d)  Training  and  monitoring.  (1)  Each 
sponsor  shall  hold  Program  training 
sessions  for  its  administrative  and  site 
personnel  and  shall  allow  no  site  to 
operate  until  personnel  have  attended  at 
least  one  of  these  training  sessions. 
Training  of  site  personnel  shall,  at  a 
minimum,  include:  The  purpose  of  the 
Program;  site  eligibility;  recordkeeping; 
site  operations;  meal  pattern 
requirements;  and  the  duties  of  a 
monitor.  Each  sponsor  shall  ensure  that 
its  administrative  personnel  attend  State 
agency  training  provided  to  sponsors, 
and  sponsors  shall  provide  training 
throughout  the  summer  to  ensure  that 
administrative  personnel  are  thoroughly 
knowledgeable  in  all  required  areas  of 
Program  administration  and  operation 
and  are  provided  with  sufficient 
information  to  enable  them  to  carry  out 
their  Program  responsibilities.  Each  site 
shall  have  present  at  each  meal  service 
at  least  one  person  who  has  received 
this  training. 

(2)  Sponsors  shall  visit  each  of  their 
sites  at  least  once  during  the  first  week 
of  operation  under  the  Program  and 
shall  promptly  take  such  actions  as  are 
necessary  to  correct  any  deficiencies. 

(3)  Sponsors  shall  review  food  service 
operations  at  each  site  at  least  once 
during  the  first  four  weeks  of  Program 
operations,  and  thereafter  shall 
maintain  a  reasonable  level  of  site 
monitoring.  Sponsors  shall  complete  a 
monitoring  form  developed  by  the  State 
agency  during  the  conduct  of  these 
reviews. 

(e)  Media  release.  Each  sponsor  shall 
annually  announce  in  the  media  serving 
the  area  from  which  it  draws  its 
attendance  the  availability  of  free 
meals.  Camps  and  other  programs  not 
eligible  under  §  225.2  (paragraph  (a)  of 
“areas  in  which  poor  economic 
conditions  exist”)  shall  annually 
announce  to  all  participants  the 
availability  of  free  meals  for  eligible 
children.  All  media  releases  issued  by 
camps  and  other  programs  not  eligible 
under  §  225.2  (paragraph  (a)  of  “areas  in 
which  poor  economic  conditions  exist”) 
shall  include:  the  Secretary’s  family-size 
and  income  standards  for  reduced  price 
school  meals  labelled  "SFSP  Income 
Eligibility  Standards";  a  statement  that 
children  who  are  members  of  food 
stamp  households  or  AFDC  assistance 
units  are  automatically  eligible  to 
receive  free  meal  benefits  at  eligible 
program  sites;  and  a  statement  that 
meals  are  available  without  regard  to 
race,  color,  national  origin,  sex,  age,  or 
handicap. 
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(f)  Application  for  free  Program 
meals.  (1)  For  the  purpose  of 
determining  eligibility  for  free  Program 
meals,  camps  and  other  programs  not 
eligible  under  §  225.2  (paragraph  (a)  of 
'‘areas  in  which  poor  economic 
conditions  exist")  shall  distribute 
applications  for  meals  to  parents  or 
guardians  of  children  enrolled  in  the 
program.  The  application,  and  any  other 
descriptive  material  distributed  to  such 
persons,  shall  contain  only  the  family- 
size  and  income  levels  for  reduced  price 
school  meal  eligibility  with  an 
explanation  that  households  with 
incomes  less  than  or  equal  to  these 
values  are  eligible  for  free  Program 
meals.  Such  forms  and  descriptive 
material  may  not  contain  the  income 
standards  for  free  meals  in  the  National 
School  Lunch  or  School  Breakfast 
Programs.  In  addition,  such  forms  and 
materials  shall  state  that,  if  a  child  is  a 
member  of  a  food  stamp  household  or 
an  AFDC  assistance  unit,  the  child  is 
automatically  eligible  to  receive  free 
program  meal  benefits,  subject  to 
completion  of  the  application  as 
described  in  paragraph  (f)(3)  of  this 
section. 

(2)  Except  as  provided  in  paragraph 
(f)(3)  of  this  section,  the  application 
shall  contain  a  request  for  the  following 
information: 

(i)  The  names  of  all  children  from 
whom  application  is  made; 

(ii)  The  names  of  all  other  household 
members; 

(iii)  The  social  security  number  of  all 
adult  household  members  or  an 
indication  that  an  adult  household 
member  does  not  possess  one; 

(iv)  The  total  current  household 
income  and  the  income  received  by  each 
household  member  identified  by  source 
of  income  (such  as  earnings,  wages, 
welfare,  pensions,  support  payments, 
unemployment  compensation,  social 
security,  and  other  cash  income  received 
or  withdrawn  from  any  other  source, 
including  savings,  investments,  trust 
accounts,  and  other  resources); 

(v)  A  statement  to  the  effect  that,  “In 
certain  cases,  foster  children  are  eligible 
for  free  meals  regardless  of  household 
income.  If  such  children  are  living  with 
you  and  you  wish  to  apply  for  such 
meals,  please  contact  us.”; 

(vi)  A  statement  which  includes 
substantially  the  following  information: 
“Section  9(d)  of  the  National  School 
Lunch  Act  requires  that,  unless  you 
provide  a  food  stamp  or  AFDC  case 
number  for  your  child,  you  must  provide 
the  social  security  numbers  of  all  adult 
members  of  your  household  in  order  for 
your  child  to  be  eligible  for  free  meals. 
Provision  of  these  social  security 
numbers  is  not  mandatory,  but  failure  to 


provide  the  numbers  will  result  in  a 
denial  of  the  application  for  free  meals. 
This  notice  must  be  brought  to  the 
attention  of  all  household  members 
whose  social  security  numbers  are 
disclosed.  The  social  security  numbers 
may  be  used  to  identify  household 
members  in  carrying  out  efforts  to  verify 
the  correctness  of  information  stated  on 
the  application.  These  verification 
efforts  may  be  carried  out  through 
program  reviews,  audits  and 
investigations  and  may  include 
contacting  employers  to  determine 
income;  contacting  a  food  stamp  or 
welfare  office  to  determine  current 
certification  for  receipt  of  food  stamp  or 
AFDC  benefits;  contacting  the  State 
employment  security  office  to  determine 
the  amount  of  benefits  received;  and 
checking  the  documentation  produced 
by  household  members  to  prove  the 
amount  of  income  received.  These 
efforts  may  result  in  loss  of  benefits, 
administrative  claims,  or  legal  action  if 
incorrect  information  is  reported."  State 
agencies  and  sponsors  shall  ensure  that 
the  notice  complies  with  section  7  or 
Pub.  L.  93-579  (Privacy  Act  of  1974).  If  a 
State  or  local  agency  plans  to  use  die 
social  security  numbers  in  a  manner  not 
described  by  this  notice,  the  notice  shall 
be  altered  to  include  a  description  of 
these  uses;  and 

(vii)  The  signature  of  an  adult  member 
of  the  household  immediately  below  a 
statement  that  the  person  signing  the 
application  certifies  that  all  information 
furnished  is  true  and  correct;  that  the 
application  is  being  made  in  connection 
with  the  receipt  of  Federal  funds;  that 
program  officials  may  verify  the 
information  on  the  application;  and  that 
the  deliberate  misrepresentation  of  any 
of  the  information  on  the  application 
may  subject  the  applicant  to  prosecution 
under  applicable  State  and  Federal 
criminal  statutes. 

(3)  If  they  so  desire,  households 
applying  on  behalf  of  children  who  are 
members  of  food  stamp  households  or 
AFDC  assistance  units  may  apply  for 
free  meal  benefits  using  the  procedures 
described  in  this  paragraph  rather  than 
the  procedures  described  in  paragraph 
(f)(2)  of  this  section.  Households 
applying  on  behalf  of  children  who  are 
members  of  food  stamp  households  or 
AFDC  assistance  units  shall  be  required 
to  provide: 

(i)  The  name(s)  and  food  stamp  or 
AFDC  case  numbers)  of  the  child(ren) 
for  whom  automatic  free  meal  eligibility 
is  claimed;  and 

(ii)  The  signature  of  an  adult  member 
of  the  household  below  the  statement 
described  in  paragraph  (f)(2)(vii)  of  this 
section. 


In  accordance  with  paragraph  (f)(2)(vi) 
of  this  section,  if  a  food  stamp  or  AFDC 
case  number  is  provided,  it  may  be  used 
to  verify  the  current  food  stamp  or 
AFDC  certification  for  the  child(ren)  for 
whom  free  meal  benefits  are  being 
claimed.  Whenever  households  apply 
for  benefits  for  children  not  receiving 
food  stamp  or  AFDC  benefits,  they  must 
apply  for  those  children  in  accordance 
with  the  requirements  set  forth  in 
paragraph  (f)(2)  of  this  section. 

(g)  Food  service  management 
companies.  (1)  Failure  by  a  sponsor  to 
comply  with  the  provisions  of  this 
section  shall  be  sufficient  grounds  for 
the  State  agency  to  terminate  that 
sponsor’s  participation  in  accordance 
with  S  225.18. 

(2)  A  sponsor  may  contract  only  with 
a  food  service  management  company 
which  is  registered  with  the  State  in 
which  the  sponsor  will  operate  the 
Program,  unless  the  food  service 
management  company  is  not  required  to 
register  in  accordance  with  $  225.6(g)(9). 

(3)  Any  sponsor  may  contract  with  a 
food  service  management  company  to 
manage  the  sponsor's  food  service 
operations  and/or  for  the  preparation  of 
unitized  meals  with  or  without  milk  or 
juice.  Exceptions  to  the  unitizing 
requirement  may  only  be  made  in 
accordance  with  the  provisions  set  forth 
at  S  225.6(h)(3). 

(4)  Any  vended  sponsor  shall  be 
responsible  for  ensuring  that  its  food 
service  operation  is  in  conformity  with 
its  agreement  with  the  State  agency  and 
with  all  the  applicable  provisions  of  this 
Part. 

(5)  In  addition  to  any  applicable  State 
or  local  laws  governing  bid  procedures, 
and  with  the  exceptions  identified  in 
this  paragraph,  each  sponsor  which 
contracts  with  a  food  service 
management  company  shall  comply 
with  the  competitive  bid  procedures 
described  in  this  paragraph.  Sponsors 
which  are  schools  or  school  food 
authorities  and  which  have  an  exclusive 
contract  with  a  food  service 
management  company  for  year-round 
service,  and  sponsors  whose  total 
contracts  with  food  service  management 
companies  will  not  exceed  $10,000,  shall 
not  be  required  to  comply  with  these 
procedures.  These  exceptions  do  not 
relieve  the  sponsor  of  the  responsibility 
to  ensure  that  competitive  procurement 
procedures  are  followed  in  contracting 
with  any  food  service  management 
company.  Each  sponsor  whose  proposed 
contract  is  subject  to  the  specific  bid 
procedures  set  forth  in  this  paragraph 
shall  ensure,  at  a  minimum,  that: 

(i)  All  proposed  contracts  are  publicly 
announced  at  least  once,  not  less  than 
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14  calendar  days  prior  to  the  opening  of 
bids,  and  the  announcement  includes 
the  time  and  place  of  the  bid  opening; 

(ii)  The  bids  are  publicly  opened; 

(iii)  The  State  agency  is  notified,  at 
least  14  calendar  days  prior  to  the 
opening  of  the  bids,  of  the  time  and 
place  of  the  bid  opening; 

(iv)  The  invitation  to  bid  does  not 
specify  a  minimum  price; 

(v)  The  invitation  to  bid  contains  a 
cycle  menu  approved  by  the  State 
agency  upon  which  the  bid  is  based; 

(vi)  The  invitation  to  bid  contains 
food  specifications  and  meal  quality 
standards  approved  by  the  State  agency 
upon  which  the  bid  is  based; 

(vii)  The  invitation  to  bid  does  not 
specify  special  meal  requirements  to 
meet  ethnic  or  religious  needs  unless 
such  special  requirements  are  necessary 
to  meet  the  needs  of  the  children  to  be 
served; 

(viii)  Neither  the  invitation  to  bid  nor 
the  contract  provides  for  loans  or  any 
other  monetary  benefit  or  term  or 
condition  to  be  made  to  sponsors  by 
food  service  management  companies; 

(ix)  Nonfood  items  are  excluded  from 
the  invitation  to  bid,  except  where  such 
items  are  essential  to  the  conduct  of  the 
food  service; 

(x)  A  copy  of  the  food  service 
management  company  registration 
determination  issued  by  the  State 
agency  is  submitted  by  the  food  service 
management  company  with  its  bid; 

(xi)  Copies  of  all  contracts  between 
sponsors  and  food  service  management 
companies,  along  with  a  certification  of 
independent  price  determination,  are 
submitted  to  the  State  agency  prior  to 
the  beginning  of  Program  operations; 

(xii)  Copies  of  all  bids  received  are 
submitted  to  the  State  agency,  along 
with  the  sponsor’s  reason  for  choosing 
the  successful  bidder; 

(xiii)  All  bids  in  an  amount  which 
exceeds  the  lowest  bid  and  all  bids 
totaling  $100,000  or  more  are  submitted 
to  the  State  agency  for  approval  before 
acceptance.  State  agencies  shall 
respond  to  a  request  for  approval  of 
such  bids  within  5  working  days  of 
receipt. 

(6)  Each  food  service  management 
company  which  submits  a  bid  over 
$100,000  shall  obtain  a  bid  bond  in  an 
amount  not  less  than  five  (5)  percent  nor 
more  than  ten  (10)  percent,  as 
determined  by  the  sponsor,  of  the  value 
of  the  contract  for  which  the  bid  is 
made.  A  copy  of  the  bid  bond  shall 
accompany  each  bid. 

(7)  Each  food  service  management 
company  which  enters  into  a  food 
service  contract  for  over  $100,000  with  a 
sponsor  shall  obtain  a  performance 
bond  in  an  amount  not  less  than  ten  (10) 


percent  nor  more  than  twenty-five  (25) 
percent  of  the  value  of  the  contract,  as 
determined  by  the  State  agency,  of  the 
value  of  the  contract  for  which  the  bid  is 
made.  Any  food  service  management 
company  which  enters  into  more  than 
one  contract  with  any  one  sponsor  shall 
obtain  a  performance  bond  covering  all 
contracts  if  the  aggregate  amount  of  the 
contracts  exceeds  $100,000.  Sponsors 
shall  require  the  food  service 
management  company  to  furnish  a  copy 
of  the  performance  bond  within  ten  days 
of  the  awarding  of  the  contract. 

(8)  Food  service  management 
companies  shall  obtain  bid  bonds  and 
performance  bonds  only  from  surety 
companies  listed  in  the  current 
Department  of  the  Treasury  Circular  570. 
No  sponsor  or  State  agency  shall  allow 
food  service  management  companies  to 
post  any  “alternative”  forms  of  bid  or 
performance  bonds,  including  but  not 
limited  to  cash,  certified  checks,  letters 
of  credit,  or  escrow  accounts. 

(h)  Other  responsibilities.  Sponsors 
shall  comply  with  all  of  the  meal  service 
requirements  set  forth  in  §  225.16. 

§  225.16  Meal  service  requirements. 

(a)  Sanitation.  Sponsors  shall  ensure 
that  in  storing,  preparing,  and  serving 
food,  proper  sanitation  and  health 
standards  are  met  which  conform  with 
all  applicable  State  and  local  laws  and 
regulations.  Sponsors  shall  ensure  that 
adequate  facilities  are  available  to  store 
food  or  hold  meals.  Within  two  Weeks  of 
receiving  notification  of  their  approval, 
but  in  any  case  prior  to  commencement 
of  Program  operation,  sponsors  shall 
submit  to  the  State  agency  a  copy  of 
their  letter  advising  the  appropriate 
health  department  of  their  intention  to 
provide  a  food  service  during  a  specific 
period  at  specific  sites. 

(b)  Meal  services.  The  meals  which 
may  be  served  under  the  Program  are 
breakfast,  lunch,  supper,  and 
supplemental  food.  No  sponsor  shall  be 
approved  to  provide  more  than  two 
services  of  supplemental  food  per  day. 

A  sponsor  shall  only  be  reimbursed  for 
meals  served  in  accordance  with  this 
section. 

(1)  Camps.  Sponsors  of  camps  shall 
only  be  reimbursed  for  meals  served  in 
camps  to  children  from  families  which 
meet  the  eligibility  standards  for  this 
Program.  The  sponsor  shall  maintain  a 
copy  of  the  documentation  establishing 
the  eligibility  of  each  child  receiving 
meals  under  the  Program.  Meal  service 
at  camps  shall  be  subject  to  the 
following  provisions: 

(i)  A  camp  may  serve  up  to  four  meals 
each  day; 

(ii)  Residential  camps  are  not  subject 
to  the  time  restrictions  for  meal  service 


set  forth  at  paragraphs  (c)(1)  and  (2)  of 
this  section;  and 

(iii)  A  camp  shall  be  approved  to 
serve  these  meals  only  if  it  has  the 
administrative  capability  to  do  so;  if  the 
service  period  of  the  different  meals 
does  not  coincide  or  overlap;  and,  where 
applicable,  if  it  has  adequate  food 
preparation  and  holding  facilities. 

(2)  Sites  other  than  camps  and  those 
serving  migrant  children.  Food  service 
sites  other  than  camps  shall  serve 
children  in  areas  where  poor  economic 
conditions  exist,  as  defined  in  §  225.2.  A 
sponsor  which  operates  in  accordance 
with  this  Part  shall  receive 
reimbursement  for  all  meals  served  to 
children  at  these  sites.  Food  service 
sites  other  than  camps  and  those  which 
primarily  serve  migrant  children  may 
serve  either: 

(1)  One  meal  each  day,  a  breakfast,  a 
lunch,  or  a  supplement;  or 

(ii)  Two  meals  each  day,  if  one  is  a 
lunch  and  the  other  is  a  breakfast  or  a 
supplement. 

(3)  Sites  which  serve  children  of 
migrant  families.  Food  service  sites 
which  primarily  serve  children  from 
migrant  families  may  be  approved  to 
serve  up  to  four  meals  each  day.  These 
sites  shall  serve  children  in  areas  where 
poor  economic  conditions  exist  as 
defined  in  §  225.2.  A  sponsor  which 
operates  in  accordance  with  this  Part 
shall  receive  reimbursement  for  all 
meals  served  to  children  at  these  sites. 

A  site  which  primarily  serves  children 
from  migrant  families  shall  only  be 
approved  to  serve  more  than  one  meal 
each  day  if  it  has  the  administrative 
capability  to  do  so;  if  the  service  period 
of  the  different  meals  does  not  coincide 
or  overlap;  and,  where  applicaple,  if  it 
has  adequate  food  preparation  and 
holding  facilities. 

(c)  Time  restrictions  for  meal  service. 
(1)  With  the  exception  of  residential 
camps,  sponsors  shall  not  claim 
reimbursement  for  meals  served  on 
Saturdays  or  Sundays. 

(2)  Three  hours  shall  elapse  between 
the  beginning  of  one  meal  service, 
including  supplements,  and  the 
beginning  of  another,  except  that  4  hours 
shall  elapse  between  the  service  of  a 
lunch  and  supper  when  no  supplement  is 
served  between  lunch  and  supper.  The 
service  of  supper  shall  begin  no  later 
than  7  p.m.,  unless  the  State  agency  has 
granted  a  waiver  of  this  requirement  due 
to  extenuating  circumstances.  These 
waivers  shall  be  granted  only  when  the 
State  agency  and  the  sponsor  ensure 
that  special  arrangements  shall  be  made 
to  monitor  these  sites.  In  no  case  may 
the  service  of  supper  extend  beyond  8 
p.m.  The  time  restrictions  in  this 
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paragraph  shall  not  apply  to  residential 
camps. 

(3)  The  duration  of  the  meal  service 
shall  be  limited  to  two  hours  for  lunch  or 
supper  and  one  hour  for  all  other  meals. 

(4)  Meals  served  outside  of  the  period 
of  approved  meal  service  shall  not  be 
eligible  for  Program  payments. 

(5)  Any  permanent  or  planned 
changes  in  meal  service  periods  must  be 
approved  by  the  State  agency. 

(6)  Meals  which  are  not  prepared  at 
the  food  service  site  shall  be  delivered 
no  earlier  than  one  hour  prior  to  the 
beginning  of  the  meal  sendee  (unless  the 
site  has  adequate  facilities  for  holding 
hot  or  cold  meals  within  the 
temperatures  required  by  State  or  local 
health  regulations)  and  no  later  than  the 
beginning  of  the  meal  service. 

(7)  The  sponsor  shall  serve  only  the 
type(s)  of  meals  for  which  it  is  approved 
under  its  agreement  with  the  State 
agency. 

(d)  Meal  patterns.  The  meal 
requirements  for  the  Program  are 
designed  to  provide  nutritious  and  well- 
balanced  meals  to  each  child.  Sponsors 
shall  ensure  that  meals  served  meet  all 
of  the  requirements.  Except  as  otherwise 
provided  in  this  section,  the  following 
tables  present  the  minimum 
requirements  for  meals  served  to 
children  in  the  Program. 

Breakfast 

(1)  Children  age  12  and  up  may  be 
served  adult-size  portions  based  on  the 
greater  food  needs  of  older  boys  and 
girls,  but  shall  be  served  not  less  than 
the  minimum  quantities  specified  in  this 
section.  The  minimum  amount  of  food 
components  to  be  served  as  breakfast 
are  as  follows: 


Food  components 

Minimum  amount 

Vegetables  and  fruits: 
Vegetable  and/or  fruit(s).. 

1/2  cup. 

Of 

Full-strength  vegetable 

1/2  cup  (4  fl.  oz.). 1 

or  fruit  juice  or  an 
equivalent  quantity  of 
any  combination  of 
vegetable(s),  fruit(s), 
and  juice. 

Bread  and  Bread  Alter¬ 
nates:  2 

Bread . 

1  slice. 

or 

Combread,  biscuits, 

1  serving* 

rolls,  muffins,  etc. 
or 

Cold  dry  cereal . . 

1/2  cup.4 

or 

Cooked  cereal  or  cereal 

1/2  cup. 

grains. 

or 

Cooked  pasta  or  noodle 

1/2  cup. 

products  or  an  equiva¬ 
lent  quantity  of  any 
combination  of  bread/ 
bread  alternate. 

Food  components 

Minimum  amount 

Milk:®  Milk,  fluid . 

Meat  and  Meat  Alternates 
(Optional): 

1  cup  (1/2  pint,  8  fl. 
oz). 

Lean  meat  or  poultry  or 
fish, 
or 

1  oz. 

Cheese . 

or 

1  oz. 

Eggs . - . 

or 

1  large  egg. 

Cooked  dry  beans  or 
peas 
or 

1/2  cup. 

Peanut  butter  or  an 
equivalent  quantity  of 
any  combination  of 
meat/meat  alternate. 

2  tbsp. 

*  For  purposes  of  the  requirement  outlined  in  this 
table,  a  cup  means  a  standard  measuring  cup. 

2  Bread,  pasta  or  noodle  products,  and  cereal 
grains  (such  as  rice,  bulgur,  or  com  grits)  shall  be 
whole-grain  or  enriched;  combread,  biscuits,  rolls, 
muffins,  etc.,  shall  be  made  with  whole-grain  or 
enriched  meal  or  flour;  cereal  shall  be  whole-grain, 
enriched  or  fortified. 

s  Serving  sizes  and  equivalents  will  be  in  guidance 
materials  to  be  distributed  by  FNS  to  State  agencies. 

4  Either  volume  (cup)  or  weight  (oz.),  whichever  is 
less. 

6  Milk  shall  be  served  as  a  beverage  or  on  cereal, 
or  used  in  part  for  each  purpose. 

Lunch  or  Supper 

(2)  The  minimum  amounts  of  food 
components  to  be  served  as  lunch  or 
supper  are  as  follows: 


Food  components 

Minimum 

amount 

Meat  and  meat  alternates: 

Lean  meat  or  poultry  or  fish . 

2  oz. 

or 

Cheese . 

2  oz. 

or 

1  large  egg 

or 

Cooked  dry  beans  or  peas . 

Vi  cup ' 

or 

Peanut  butter  or  soynut  butter 

4  tbsp 

or  other  nut  or  seed  butters. 

or 

Peanuts  or  soynuts  or  tree  nuts 

1  oz.=50%  * 

or  seeds  s. 

or 

An  equivalent  quantity  of  any 

combination  of  the  above 

meat/ meat  alternates. 

Vegetables  and  fruit  Vegetable(s) 

%  cup  total 

and/or  fruit(s) 4. 

Bread  and  bread  alternates  ®: 

Bread 

1  slice 

or 

Combread.  biscuits,  rolls,  muf- 

1  serving  • 

fins,  etc. 

Cooked  pasta  or  noodle  prod- 

Ms  cup 

ucts. 

or 

Cooked  cereal  grains  or  an 

1 h  CUP 

equivalent  quantity  of  any 

combination  of  bread/bread 

alternate. 

Milk:  Milk,  fluid,  served  as  a  bever- 

1  cup  (VSs  pint, 

age. 

8  fl.  oz.) 

1  For  purposes  of  the  requirements  outlined  in  the 
table,  a  cup  means  a  standard  measuring  cup. 

2  Tree  nuts  and  seeds  that  may  be  used  as  meat 
alternates  are  listed  in  program  guidance. 

*  No  more  than  50%  of  the  requirement  shall  be 
met  with  nuts  or  seeds.  Nuts  or  seeds  shall  be 
combined  with  another  meat/ meat  alternate  to  fulfill 


the  requirement.  For  purposes  of  determining  combi¬ 
nations,  t  oz.  of  nuts  or  seeds  is  equal  to  1  oz.  of 
cooked  lean  meat,  poultry  or  fish. 

4  Serve  2  or  more  kinds  of  vegetable(s)  and/or 
fruit(s)  or  a  combination  of  both.  Full  strength  vege¬ 
table  or  fruit  juice  may  be  counted  to  meet  not  more 
than  one-half  of  this  requirement 

‘  Bread,  pasta  or  noodle  products,  and  cereal 
grains  (such  as  rice,  bulgur,  or  com  grits)  shall  be 
whole-grain  or  enriched,  combread,  biscuits,  rolls, 
muffins,  etc.,  shall  be  made  with  whole-grain  or 
enriched  meal  or  flour,  cereal  shall  be  whole-grain  or 
enriched  or  fortified. 

•  Serving  sizes  and  equivalents  will  be  in  guid¬ 
ance  materials  to  be  distributed  by  FNS  to  state 
agencies. 

Supplemental  Food 

(3)  The  minimum  amounts  of  food 
components  to  be  served  as 
supplemental  food  are  as  follows.  Select 
two  of  the  following  four  components. 
(Juice  may  not  be  served  when  milk  is 
served  as  the  only  other  component.) 


Food  components 

Minimum 

amount 

Meat  and  meat  alternates: 

Lean  meat  or  poultry  or  fish . 

1  oz. 

or 

Cheese . 

1  oz. 

or 

1  large  egg 

or 

Cooked  dry  beans  or  peas . 

Vi  cup ' 

or 

Peanut  butter  or  soynut  butter 

2  tbsp. 

or  other  nut  or  seed  butters. 

or 

Peanuts  or  soynuts  or  tree  nuts 

1  oz. 

or  seeds  2. 

or 

An  equivalent  quantity  of  any 

combination  of  the  above 

meat/meat  alternates. 

Vegetables  and  fruits: 

Vegetable(s)  and/or  fruit(s) . 

or 

%  cup 

Full-strength  vegetable  or  fruit 

%  cup  (6  fl. 

juice  or  an  equivalent  quantity 

oz.) 

of  any  combination  of 

vegetable(s),  fruit(s)  and  juice. 

Bread  and  bread  alternates  *: 

or 

Combread.  biscuits,  rolls,  muf- 

1  serving4 

fins,  etc. 

or 

Cold  dry  cereal . 

%  cup  or  1 

oz.® 

or 

Vi  cup 

or 

Cooked  cereal  grains  or  an 

Vi  cup 

equivalent  quantity  of  any 

combination  of  bread/bread 

alternate. 

Milk  •:  Milk,  fluid . 

1  cup  (Vi  pint 

e  fi.  oz.) 


1  For  purposes  of  the  requirements  outlined  in  this 
table,  a  cup  means  a  standard  measuring  cup. 

2  Tree  nuts  and  seeds  that  may  be  used  as  meat 
alternates  are  listed  in  program  guidance. 

•Bread,  pasta  or  noodle  products,  and  cereal 
grains  (such  as  rice,  bulgur,  or  com  grits)  shall  be 
whole-grain  enriched;  combread,  biscuits,  rolls,  muf¬ 
fins.  etc  shall  be  made  with  whole-grain  or  enriched 
meal  or  flour,  cereal  shall  be  whole-grain  or  enriched 
or  fortified. 

4  Serving  sizes  and  equivalents  will  be  in  guidance 
materials  to  be  distributed  by  FNS  to  State  agencies. 

•  Either  volume  (cup)  or  weight  (oz  ).  whichever  is 
less 

•Milk  should  be  served  as  a  beverage  or  on 
cereal,  or  used  in  part  for  each  purpose. 
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Assistance  Regulations  (7  CFR  Part 
3015),  Subpart  N. 

(b)  Termination  for  cause.  (1)  FNS 
may  terminate  a  State  agency’s 
participation  in  the  Program  in  whole,  or 
in  part,  whenever  it  is  determined  that 
the  State  agency  has  failed  to  comply 
with  the  conditions  of  the  Program.  FNS 
shall  promptly  notify  the  State  agency  in 
writing  of  the  termination  and  reason  for 
the  termination,  together  with  the 
effective  date,  and  shall  allow  the  State 
30  calendar  days  to  respond.  In 
instances  where  the  State  does  respond. 
FNS  shall  inform  the  State  of  its  final 
determination  no  later  than  30  calendar 
days  after  the  State  responds. 

(2)  A  State  agency  shall  terminate  a 
sponsor’s  participation  in  the  Program 
by  written  notice  whenever  it  is 
determined  by  the  State  agency  that  the 
sponsor  has  failed  to  comply  with  the 
conditions  of  the  Program. 

(3)  When  participation  in  the  Program 
has  been  terminated  for  cause,  any 
funds  paid  to  die  State  agency  or  a 
sponsor  or  any  recoveries  by  FNS  from 
the  State  agency  or  by  the  State  agency 
from  a  sponsor  shall  be  in  accordance 
with  the  legal  rights  and  liabilities  of  the 
parties. 

(c)  Termination  for  convenience.  FNS 
and  the  State  agency  may  agree  to 
terminate  the  State  agency’s 
participation  in  die  Program  in  whole,  or 
in  part,  when  both  parties  agree  that  the 
continuation  of  the  Program  would  not 
produce  beneficial  results 
commensurate  with  the  further 
expenditure  of  funds.  The  two  parties 
shall  agree  upon  the  termination 
conditions,  including  the  effective  date, 
and  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  The  State 
agency  shall  not  incure  new  obligations 
for  the  terminated  portion  after  the 
effective  date,  and  shall  cancel  as  many 
outstanding  obligations  as  possible.  The 
Department  shall  allow  full  credit  to  die 
State  agency  for  the  Federal  share  of  the 
noncancellable  obligations  properly 
incurred  by  the  State  agency  prior  to 
termination.  A  State  agency  may 
terminate  a  sponsor’s  participation  in 
the  manner  provided  for  in  this 
paragraph. 

(d)  Maintenance  of  effort  Expenditure 
of  funds  from  State  and  local  sources  for 
the  maintenance  of  food  programs  for 
children  shall  not  be  diminished  as  a 
result  of  funds  received  under  the  Act 
and  a  certification  to  this  effect  shall 
become  part  of  the  agreement  provided 
for  in  §  225.3tc). 

(e)  Program  benefits.  The  value  of 
benefits  and  assistance  available  under 
the  Program  shall  not  be  considered  as 
income  or  resources  of  recipients  and 
their  families  for  any  purpose  under 


Federal,  State  or  local  laws,  including, 
but  not  limited  to.  laws  relating  to 
taxation,  welfare,  and  public  assistance 
programs. 

(f)  State  requirements.  Nothing 
contained  in  this  Part  shall  prevent  a 
State  agency  from  imposing  additional 
operating  requirements  which  are  not 
inconsistent  with  the  provisions  of  this 
part,  provided  that  siuh  additional 
requirements  shall  not  deny  die  Program 
to  an  area  in  which  poor  economic 
conditions  exist,  and  shall  not  result  in  a 
significant  number  of  needy  children  not 
having  access  to  the  Program.  Prior  to 
imposing  any  additional  requirements, 
the  State  agency  must  receive  approval 
from  FNSRO. 

(g)  Fraud  penalty.  Whoever 
embezzles,  willfully  misapplies,  steals, 
or  obtains  by  fraud  any  funds,  assets,  or 
property  that  are  the  subject  of  a  grant 
or  other  form  of  assistance  under  this 
Part,  whether  received  directly  or 
indirectly  from  the  Department,  or 
whoever  receives,  conceals,  or  retains 
such  funds,  assets,  or  property  to  his  use 
or  gain,  knowning  such  funds,  assets,  or 
property  have  been  embezzled,  willfully 
misapplied,  stolen  or  obtained  by  fraud 
shall,  if  such  funds,  assets,  or  property 
are  of  the  value  of  $100  or  more,  be  fined 
not  more  than  $100,000  or  imprisoned 
not  more  than  five  years,  or  both,  or,  if 
such  funds,  assets,  or  property  are  of  a 
value  of  less  than  $100,  shall  be  fined 
not  more  than  $1,000  or  imprisoned  for 
not  more  than  one  year,  or  both. 

(h)  Claims  adjustment  authority.  The 
Secretary  shall  have  the  authority  to 
determine  the  amount  of,  to  settle,  and 
to  adjust  any  claim  arising  under  the 
Program,  and  to  compromise  or  deny 
such  claim  of  any  part  thereof.  The 
Secretary  shall  also  have  the  authority 
to  waive  such  claims  if  the  Secretary 
determines  that  to  do  so  would  serve  the 
purposes  of  the  Program.  This  provision 
shall  not  diminish  die  authority  of  the 
Attorney  General  of  the  United  States 
under  section  510  of  Title  28,  U.S.  Code, 
to  conduct  litigation  on  behalf  of  the 
United  States. 

§  225.19  Regional  office  addresses. 

Persons  desiring  information 
concerning  the  Program  may  write  to  the 
appropriate  State  agency  or  Regional 
Office  of  FNS  as  indicated  below: 

(a)  In  the  States  of  Connecticut, 

Maine,  Massachusetts,  New  Hampshire, 
New  York,  Rhode  Island,  and  Vermont: 
Northeast  Regional  Office,  FNS,  U.S.  , 
Department  of  Agriculture,  10  Causeway 
Street  Boston,  MA  02222-1065. 

(b)  In  the  States  of  Delaware,  District 
of  Columbia,  Maryland.  New  Jersey, 
Pennsylvania,  Puerto  Rico,  Virginia, 
Virgin  Islands,  and  West  Virginia:  Mid- 


Atlantic  Regional  Office,  FNS,  U.S. 
Department  of  Agriculture,  Corporate 
Boulevard  CN-Q215Q,  Trenton,  NJ  0665a 

(c)  In  the  States  of  Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee:  Southeast  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture. 
1100  Spring  Street  NW,  Atlanta,  GA 
30367. 

(d)  In  the  States  of  Illinois,  Indiana, 
Michigan,  Minnesota.  Ohio  and 
Wisconsin:  Midwest  Regional  Office, 
FNS,  US.  Department  of  Agriculture.  50 
E.  Washington  Street  Chicago,  IL  60602. 

(e)  In  the  States  of  Arkansas, 
Louisiana,  New  Mexico,  Oklahoma  and 
Texas:  Southwest  Regional  Office,  FNS, 
U.S.  Department  of  Agriculture,  1100 
Commerce  Street  Room  5-C-3G,  Dallas, 
TX  75242. 

(f)  In  the  States  of  Colorado,  Iowa, 
Kansas,  Missouri,  Montana,  Nebraska, 
North  Dakota,  South  Dakota,  Utah  and 
Wyoming:  Mountain  Plains  Regional 
Office,  FNS,  US.  Department  of 
Agriculture,  1244  Speer  Boulevard,  Suite 
903.  Denver,  CO  80204. 

(g)  In  the  States  of  Alaska,  American 
Samoa,  Arizona,  California,  Guam, 
Hawaii,  Idaho,  Nevada,  Oregon,  Trust 
Territory  of  the  Pacific  Islands,  the 
North  Mariana  Islands,  and 
Washington:  Western  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture,  550 
Kearney  Street,  Room  400,  San 
Francisco,  CA  94106. 

§  225.20  Information  collection/ 
recordkeeping— OMB  assigned  control 
numbers. 


Section  where  requirements  are 
described 

Current  OMB 
control 

1988  regulations  1 

Proposed 

number 

225.3(b) _  _ 

225.3(b) . . . 

0584-0057 

225.9(b)(2)  . 

0584-0057 

225.6(a) _ 

225.4(a).  .  . 

0584-0057 

225.7(kj _ 

225.6(b)(2) 

0584-0057 

225.8(a) . . 

225.6(c)(1) ._  .... 

0584-0017 

225.8(b).... . . . 

225.6(e) . . . . 

0584-0057 

225.9  (a),  (d).  (f).  1 

2256<aj(2), 

0584-0057 

(g). 

225.9(e) _  _ 

225  ?  fc).  (el  | 
<»). 

225.7(d) . 

0584-0023 

225.10(a) . 

225.8(aj . _... 

0584-0280 

225.10(b)  .  .... 

225.8(b)  _ 

0584-0057 

225.11  (c)_  .  .  . 

225.9(d) _ 

0584-0041 

225.12(a) 

225.10(a) _  .... 

0584-0057 

225.14(a).  — 

225.12(a) . 

0584-0057 

225.15(a) . . . 

225.1 3(a) . 

0584-0057 

225.16  (a),  (c). 

225.6(g), 

0584-0057 

(e).  (i). 

225.16(c)(6) . 

225.6(b),  (2), 
(3).  (5). 

225.6(g)(3) . 

0584-0061 

225.17 

225  17 

0584-0057 

225.18(6  -  _ 

225.16(b).. _  ... 

0584-0280 

225.19(0  . . 

225.15(c)(1) 

0584-0280 

225.21  (aMb). 

225.6(c)..  .1 _ 

0584-0057 

225  21(b)(4) _  .. 

225  R[r) 

0584-0280 

225.22(b)(2) _ 

225.16(b)(2) . 

0584-0057 
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Appendix  A — Alternate  Foods  For 
Meals 

Vegetable  Protein  Products 

1.  Schools,  institutions,  and  service 
institutions  may  use  a  vegetable  protein 
product,  defined  in  paragraph  2,  as  a 
food  component  meeting  the  meal 
requirements  specified  in  §  §  210.10, 
225.16  or  226.20  under  the  following 
terms  and  conditions: 

(a)  The  vegetable  protein  product 
must  be  prepared  in  combination  with 
raw  or  cooked  meat,  poultry  or  seafood 
and  shall  resemble,  as  well  as  substitute 
in  part  for,  one  of  these  major  protein 
foods.  “Substitute"  refers  to  a  vegetable 
protein  product  whose  presence  in 
another  food  results  in  the  presence  of  a 
smaller  amount  of  meat,  poultry  or 
seafood  than  is  customarily  expected  or 
than  appears  to  be  present  in  that  food. 
Examples  of  items  in  which  a  vegetable 
protein  product  may  be  used  include, 
but  are  not  limited  to,  beef  patties,  beef 
crumbles,  pizza  topping,  meat  loaf,  meat 
sauce,  taco  filling,  burritos,  and  tuna 
salad. 

(b)  Vegetable  protein  products  may  be 
used  in  the  dry  form  (nonhydrated), 
partially  hydrated  or  fully  hydrated  form 
in  combination  with  meat,  poultry  or 
seafood.  The  moisture  content  of  the 
fully  hydrated  vegetable  protein  product 
shall  be  such  that  the  mixture  will  have 
a  minimum  of  18  percent  protein  by 
weight  or  equivalent  amount  for  the  dry 
or  partially  hydrated  form  (based  on  the 
level  that  would  be  provided  if  the 
product  were  fully  hydrated). 

(c)  The  quantity,  by  weight,  of  the 
fully  hydrated  vegetable  protein  product 
must  not  exceed  30  parts  to  70  parts 
meat,  poultry  or  seafood  on  an 
uncooked  basis.  The  quantity  by  weight 
of  the  dry  or  partially  hydrated 
vegetable  protein  product  must  not 
exceed  a  level  equivalent  to  the  amount 
(dry  weight)  used  in  the  fully  hydrated 
product  at  the  30  percent  level  of 
substitution.  The  dry  or  partially 
hydrated  product’s  replacement  of  meat, 
poultry  or  seafood  will  be  based  on  the 
level  of  substitution  it  would  provide  if 
it  were  fully  hydrated. 

(d)  A  vegetable  protein  product  may 
be  used  to  satisfy  the  meat/meat 
alternate  requirement  when  combined 
with  meat,  poultry  or  seafood  and  when 
it  meets  the  other  requirements  of  this 
section.  The  combination  of  the 
vegetable  protein  product  and  meat, 
poultry  or  seafood  may  meet  all  or  part 
of  the  meat/meat  alternate  requirement 
specified  in  §  §  210.10,  225.16  or  226.20. 

(e)  The  contribution  vegetable  protein 
products  make  toward  the  meat/meat 
alternate  requirement  specified  in 

§§  210.10,  225.16,  and  226.20  shall  be 


determined  on  the  basis  of  the 
preparation  yield  of  the  meat,  poultry  or 
seafood  with  which  it  is  combined. 

When  computing  the  preparation  yield 
of  a  product  containing  meat,  poultry  or 
seafood  and  vegetable  protein  product, 
the  vegetable  protein  product  shall  be 
evaluated  as  having  the  same 
preparation  yield  that  is  applied  to  the 
meat,  poultry  or  seafood  it  replaces. 

(f)  When  vegetable  protein  products 
are  served  in  a  meal  with  other  alternate 
food  authorized  in  Appendix  A,  each 
individual  alternate  food  shall  be  used 
as  specifically  directed. 

2.  A  vegetable  protein  product  to  be 
used  to  resemble,  and  substitute  in  part 
for,  meat,  poultry  or  seafood,  as 
specified  in  paragraph  1,  must  meet  the 
following  criteria: 

(a)  The  vegetable  protein  product 
(substitute  food)  shall  contain  one  or 
more  vegetable  protein  products  which 
are  defined  as  follows: 

(1)  Vegetable  (plant)  protein  products 
are  foods  which  are  processed  so  that 
some  portion  of  the  nonprotein 
constituents  of  the  vegetable  is  removed. 
These  vegetable  protein  products  are 
safe  and  suitable  edible  products 
produced  from  vegetable  (plant)  sources 
including,  but  not  limited  to,  soybeans, 
peanuts,  wheat,  and  com. 

(b)  The  types  of  vegetable  protein 
products  described  in  paragraph  2(a)(1) 
of  this  appendix  shall  include  flour, 
concentrate,  and  isolate  as  defined 
below: 

(1)  When  a  product  contains  less  than 
65  percent  protein  by  weight  calculated 
on  a  moisture-free  basis  excluding 
added  flavors,  colors,  or  other  added 

substances  it  is  a  “ _ flour”,  the  blank 

to  be  filled  with  the  name  of  the  source 
of  the  protein,  e.g.,  "soy”  or  “peanut”. 

(2)  When  a  product  contains  65 
percent  or  more  but  less  than  90  percent 
protein  by  weight  calculated  on  a 
moisture-free  basis  excluding  added 
flavors,  colors,  or  other  added 

substances,  it  is  a  “ _ protein 

concentrate",  the  blank  to  be  filled  with 
the  name  of  the  source  of  the  protein, 
e.g.,  “soy"  or  "peanut”. 

(3)  When  a  product  contains  90 
percent  or  more  protein  by  weight 
calculated  on  a  moisture-free  basis 
excluding  added  flavors,  colors  or  other 

added  substances,  it  is  a  ", _ protein 

isolate”  or  “ _ isolated  protein”,  the 

blank  to  be  filled  in  with  the  name  of  the 
sqjjrce  of  the  protein,  e.g.,  “soy"  or 
“peanut". 

(c)  Compliance  with  the  moisture  and 
protein  provisions  of  paragraph  2(b)  (1), 

(2)  and  (3)  of  this  appendix  shall  be 
determined  by  the  appropriate  methods 
described  in  "Official  Methods  of 


Analysis  of  the  Association  of  Official 
Analytical  Chemists”  (latest  edition). 

(d)  Vegetable  protein  products  which 
are  used  to  resemble,  and  substitute  in 
part  for,  meat,  poultry  or  seafood  shall 
be  labeled  in  conformance  with  the 
following: 

(1)  The  common  or  usual  names  for  a 
vegetable  protein  product  used  to 
resemble,  and  substitute  in  part  for, 
meat,  poultry  or  seafood  shall  include 
the  term  “vegetable  protein  product” 
and  may  include  the  term  “textured"  or 
“texturized”  and/or  a  term  such  as 
"granules"  when  such  term  is 
appropriate.  The  term  "plant"  may  be 
used  in  the  name  in  lieu  of  the  term 
"vegetable”:  and 

(2)  The  vegetable  protein  products 
used  as  ingredients  in  the  substitute 
food  shall  be  listed  by  source  (e.g.,  soy 
or  peanut)  and  product  type  (e.g.,  flour, 
concentrate,  isolate)  in  the  ingredient 
state  of  the  label.  Product  type(s)  listed 
shall  comply  with  the  appropriate 
definition(s)  set  forth  in  paragraph  2(b) 
(1),  (2)  and  (3),  and  may  include  a  term 
which  accurately  describes  the  physical 
form  of  the  product  (e.g.,  “granules”) 
when  such  term  is  appropriate. 

(e)  Vegetable  protein  products  which 
are  used  to  resemble,  and  substitute  in 
part  for,  meat,  poultry  or  seafood  shall 
meet  the  following  nutritional 
specifications: 

(1)  The  biological  quality  of  the 
protein  in  the  vegetable  protein  product 
shall  be  at  least  80  percent  that  of 
casein,  such  percentage  to  be 
determined  by  performing  a  Protein 
Efficiency  Ratio  (PER)  assay  unless  FNS 
grants  an  exception  to  the  PER  by 
approving  an  alternate  test; 

(2)  The  vegetable  protein  product 
shall  contain  at  least  18  percent  protein 
by  weight  when  hydrated  or  formulated 
to  be  used  in  combination  with  meat, 
poultry  or  seafood.  (“When  hydrated  or 
formulated"  refers  to  a  dry  vegetable 
protein  product  and  the  amount  of 
water,  fat  or  oil,  colors,  flavors  or  any 
other  substances  which  have  been 
added  in  order  to  make  the  resultant 
mixture  resemble  that  meat,  poultry  or 
seafood): 

(3)  The  vegetable  protein  product 
must  contain  the  following  levels  of 
nutrients  per  gram  of  protein: 


Nutrient 

Amount 

Vitamin  A  (IU) . 

13 

Thiamine  (milligrams) . 

0.02 

.01 

Niacin  (milligrams) . 

.3 

.04 

.02 

.1 

Iron  (milligrams) . . . 

.15 
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Nutrient 

Amount 

Magnesium  (milligrams) . 

1.15 

.5 

Copper  (micrograms) . 

24 

17 

(4)  Compliance  with  the  nutrient 
provisions  set  forth  in  paragraph  2(e)  (1), 
(2)  and  (3)  of  this  appendix  shall  be 
determined  by  the  appropriate  methods 
described  in  “Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists”  (latest  edition). 

(f)  Vegetable  protein  products  to  be 
used  in  the  child  nutrition  programs  to 
resemble,  and  substitute  in  part  for, 
meat,  poultry  or  seafood  that  comply 
with  the  labeling  and  nutritional 
specifications  set  forth  in  paragraph  2(d) 
(1)  and  (2)  and  paragraph  2(e)  (1),  (2) 
and  (3)  shall  bear  a  label  containing  the 
following  statement:  “This  product 
meets  USDA-FNS  requirements  for  use 
in  meeting  a  portion  of  the  meat/meat 
alternate  requirement  of  the  child 
nutrition  programs.”  This  statement 
shall  appear  on  the  principal  display 
panel  area  of  the  package. 

(g)  It  is  recommended  that,  for 
vegetable  protein  products  to  be  used  to 
resemble,  and  substitute  in  part  for, 
meat,  poultry  or  seafood  and  labeled  as 
specified  in  paragraph  2(f)  of  this 
appendix,  manufacturers  provide 
information  on  the  percent  protein 
contained  in  the  dry  vegetable  protein 
product  (on  an  as  is  basis.). 

(h)  It  is  recommended  that  for  a 
vegetable  protein  product  mix, 
manufacturers  provide  information  on 
(1)  the  amount  by  weight  of  dry 
vegetable  protein  product  in  the 
package,  (2)  hydration  instructions,  and 


(3)  instructions  on  how  to  combine  the 
mix  with  meat,  poultry  or  seafood.  A 
vegetable  protein  product  mix  is  defined 
as  a  dry  product  containing  vegetable 
protein  products  that  comply  with  the 
labeling  and  nutritional  specifications 
set  forth  in  paragraphs  2(d)(1)  and  (2) 
and  paragraph  2(e)(1),  (2)  and  (3)  along 
with  substantial  levels  (more  than  5 
percent)  of  seasonings,  bread  crumbs, 
flavorings,  etc. 

3.  Schools,  institutions,  and  service 
institutions  may  use  a  commercially 
prepared  meat,  poultry  or  seafood 
product  combined  with  vegetable 
protein  products  to  meet  all  or  part  of 
the  meat/meat  alternate  requirement 
specified  in  §§  210.10,  225.16  or  226.20  if 
the  product  bears  a  label  containing  the 
statement:  “This  item  contains  vegetable 
protein  product(s)  which  is  authorized 
as  an  alternate  food  in  the  child 
nutrition  programs”  (outlined  in 
paragraph  2  of  this  appendix).  This 
would  designate  that  the  vegetable 
protein  product  used  in  the  formulation 
of  the  meat,  poultry  or  seafood  item 
complies  with  the  naming  and 
nutritional  specifications  set  forth  in 
paragraph  2  of  this  appendix.  The 
presence  of  this  label  does  not  ensure 
the  proper  level  of  hydration,  ratio  of 
substitution  nor  the  contribution  that  the 
product  makes  toward  meal  pattern 
requirements  for  the  child  nutrition 
programs. 

Appendix  B — [Reserved] 

Appendix  C— Child  Nutrition  (CN) 
Labeling  Program 

1.  The  Child  Nutrition  (CN)  Labeling 
Program  is  a  voluntary  technical 
assistance  program  administered  by  the 


Food  and  Nutrition  Service  (FNS)  in 
conjunction  with  the  Food  Safety  and 
Inspection  Service  (FSIS)  and 
Agricultural  Marketing  Service  (AMS)  of 
the  U.S.  Department  of  Agriculture 
(USDA),  and  National  Marine  Fisheries 
Service  of  the  U.S.  Department  of 
Commerce  (USDC)  for  the  Child 
Nutrition  Programs.  This  program 
essentially  involves  the  review  of  a 
manufacturer’ s  recipe  or  product 
formulation  to  determine  the 
contribution  a  serving  of  a  commercially 
prepared  product  makes  toward  meal 
pattern  requirements  and  a  review  of 
the  CN  label  statement  to  ensure  its 
accuracy.  CN  labeled  products  must  be 
produced  in  accordance  with  all 
requirements  set  forth  in  this  rule. 

2.  Products  eligible  for  CN  labels  are 
as  follows: 

(a)  Commercially  prepared  food 
products  that  contribute  significantly  to 
the  meat/meat  alternate  component  of 
meal  pattern  requirements  of  7  CFR 
210.10,  225.16,  and  226.20  and  are  served 
in  the  main  dish. 

(b)  Juice  drinks  and  juice  drink 
products  that  contain  a  minimum  of  50 
percent  full  strength  juice  by  volume. 

3.  For  the  purpose  of  this  appendix  the 
following  definitions  apply: 

(a)  “CN  label”  is  a  food  product  label 
that  contains  a  CN  label  statement  and 
CN  logo  as  defined  in  paragraph  3(b) 
and  (c)  below. 

(b)  The  “CN  logo”  (as  shown  below)  is 
a  distinct  border  which  is  used  around 
the  edges  of  a  “CN  label  statement”  as 
defined  in  paragraph  3(c). 


_ CN _ _ _ _ 

CN  CN 

_ _  CN 


(c)  The  “CN  label  statement”  includes 
the  following: 

(1)  The  product  identification  number 
(assigned  by  FNS); 


(2)  The  statement  of  the  product’s 
contribution  toward  meal  pattern 
requirements  of  7  CFR  210.10,  220.8, 
225.16,  and  226.20.  The  statement  shall 
identify  the  contribution  of  a  specific 


portion  of  a  meat/meat  alternate 
product  toward  the  meat/meat 
alternate,  bread/bread  alternate,  and/or 
vegetable/fruit  component  of  the  meal 
pattern  requirements.  For  juice  drinks 
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and  juice  drink  products  the  statement 
shall  identify  their  contribution  toward 
the  vegetable/fruit  component  of  the 
meal  pattern  requirements. 


(3)  Statement  specifying  that  the  use 
of  the  CN  logo  and  CN  statement  was 
authorized  by  FNS,  and 

(4)  The  approval  date. 


For  example: 


_ CN _ 

00000 

This  3.00  oz  serving  of  raw  beef  pattie  provides  when  cooked 
CN  2.00  oz  equivalent  meat  for  Child  Nutrition  Meal  Pattern  CN 

Requirements.  (Use  of  this  logo  and  statement  authorized 
by  the  Food  and  Nutrition  Service,  USDA  05-84.) 

_ _  CN 


(d)  “Federal  inspection”  means 
inspection  of  food  products  by  FSIS, 
AMS  or  USDC. 

4.  Food  processors  or  manufacturers 
may  use  the  CN  label  statement  and  CN 
logo  as  defined  in  paragraph  3  (b)  and 
(c)  under  the  following  terms  and 
conditions: 

(a)  The  CN  label  must  be  reviewed 
and  approved  at  the  national  level  by 
the  Food  and  Nutrition  Service  and 
appropriate  USDA  or  USDC  Federal 
agency  responsible  for  the  inspection  of 
the  product. 

(b)  The  CN  labeled  product  must  be 
produced  under  Federal  inspection  by 
USDA  or  USDC.  The  Federal  inspection 
must  be  performed  in  accordance  with 
an  approved  partial  or  total  quality 
control  program  or  standards 
established  by  the  appropriate  Federal 
inspection  service. 

(c)  The  CN  label  statement  must  be 
printed  as  an  integral  part  of  the  product 
label  along  with  the  product  name, 
ingredient  listing,  the  inspection  shield 
or  mark  for  the  appropriate  inspection 
program,  the  establishment  number 
where  appropriate  and  the 
manufacturer’s  or  distributor’s  name 
and  address. 

(1)  The  inspection  marking  for  CN 
labeled  non-meat,  non-poultry,  and  non¬ 
seafood  products  with  the  exception  of 
juice  drinks  and  juice  drink  products  is 
established  as  follows: 


INSPECTED  BY  TOE 
U.S.  DEPT.  OF  ACRiaJIOTRE 
IN  ACCORDANCE  WITH 
FNS  REQUIREMENTS 


(d)  Yields  for  determining  the 
product’s  contribution  toward  meal 
pattern  requirements  must  be  calculated 
using  the  Food  Buying  Guide  for  Child 
Nutrition  Programs  (Program  Aid 
Number  1331). 

5.  In  the  event  a  company  uses  the  CN 
logo  and  CN  label  statement 
inappropriately,  the  company  will  be 
directed  to  discontinue  the  use  of  the 
logo  and  statement  and  the  matter  will 
be  referred  to  the  appropriate  agency  for 
action  to  be  taken  against  the  company. 

6.  Products  that  bear  a  CN  label 
statement  as  set  forth  in  paragraph  3(c) 
carry  a  warranty.  This  means  that  if  a 
food  service  authority  participating  in 
the  child  nutrition  programs  purchase  a 
CN  labeled  product  and  uses  it  in 
accordance  with  the  manufacturer’s 
directions,  the  school  or  institution  will 
not  have  an  audit  claim  filed  against  it 
for  the  CN  labeled  product  for 
noncompliance  with  the  meal  pattern 
requirements  of  7  CFR  210.10,  220.8, 
225.16,  and  226.20.  If  a  State  or  Federal 
auditor  finds  that  a  product  that  is  CN 
labeled  does  not  actually  meet  the  meal 
pattern  requirements  claimed  on  the 
label,  the  auditor  will  report  this  finding 


to  FNS.  FNS  will  prepare  a  report  on  the 
findings  and  send  it  to  the  appropriate 
divisions  of  FSIS  and  AMS  of  the  USDA, 
National  Marine  Fisheries  Service  of  the 
USDC,  Food  and  Drug  Administration, 
or  the  Department  of  Justice  for  action 
against  the  company.  Any  or  all  of  the 
following  courses  of  action  may  be 
taken: 

(a)  The  company’s  CN  label  may  be 
revoked  for  a  specific  period  of  time: 

(b)  The  appropriate  agency  may 
pursue  a  misbranding  or  mislabeling 
action  against  the  company  producing 
the  product; 

(c)  The  company’s  name  will  be 
circulated  to  regional  FNS  offices:  and 

(d)  FNS  will  require  the  food  service 
program  involved  to  notify  the  State 
agency  of  the  labeling  violation. 

7.  FNS  is  authorized  to  issue 
operational  policies,  procedures,  and 
instructions  for  the  CN  Labeling 
Program.  To  apply  for  a  CN  label  and  to 
obtain  additional  information  on  CN 
label  application  procedures,  write  to: 
CN  Labels,  U.S.  Department  of 
Agriculture,  Food  and  Nutrition  Service, 
Nutrition  and  Technical  Services 
Division,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302. 

Date:  November  21, 1988. 

Anna  Kondratas, 

Administrator. 
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